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A PROEME 

TO THE 

THIRD PART of t&e INSTITUTES. 

IN the Second Part of the Inftitutes we have fpoken only of 
ads of parliament, (viz.) of Magna Carta, and many an- 
cient and other ads of parliament, which we have ^x- 
plsuned, and therein obferved which of them are declaratory of 
the ancient lawes of this realme, which are introduftory of new, 
and which mixt: all of them (excepting a very few) concerning 
common pleas, and thefe ,two great pronouns^, meum and tuum. 

In this Third Part of the Inftitutes, we are to treat de mah. See the i. part 

viz. of high treafon, and other pleas of the crowne, and criminall fca. 500. 
caufes, moft of them by z& of parliameht, and fome by the 

common law: in which cafes the law of all other is moft necef- Malum nMbnbet 

n 11- 1 /•• % t r f ^1- egicientemyfedde' 

fary to be knowne, becaufe it concerneth the falety of his ma- jidentm caujam. 
jeftie, the quiet of the common-wealth, and the life, honour, an efficient^ but 
feme, liberty, blood, wife, and.pofteritie of the party accufed, tySn^Tthc ' 
befides the forfeiture <rfhis lands, goods, and all that he hath: "*'"' ^^ '''"I! 

' ° ^ vertue or noti- 

f or it is truly laid of thefe laws, Reliqua leges privatorum h(H ^^^ &^ 
minum conmodis profpiciunt^ ha regia majejiaii^ fuhdlurum vitay 
ac publica tranquillitati confulunU And that in thefe cafes the 
ancient maxinM of the law principally holdeth, Mijtraferoitm Stamford. 
{/?, iihijm eft vagumyautincogmtum. And where fome doth objeA 

againft 
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A PROEME, &c. 

fiatute laweS) the ftudious reader may be inftruded what tbci 
• common law was before the making of thofe ftatutes, wherebjr 

he {hall know, whether the ftatutes were introdu£tory of a new 
, law, declaratory of the old, or mixt,.and thereby perceive what 

was the reafon and caufe of the making of the (ame, which wiU 

greatly conduce to the true underftanding ther^f. 

We {hall firfl treat of the higheft, and moft hainous crime of 
high treafon. Crimen Ufa majejlatis j and of the reft in ordcr^ 
^» they are greater and more odious then others. 



CAP- 



B 



CAP. I. 
OF HIGH TREASON. 



Y the ftatute of 25 E. 3. de proJitionibuSj is declared In 25 B. 3. cap, <«; 

* certaine particular cafes, what ofFences (hall be taken to 
be treafon, with this reftridtion, that if any other cafe fup- 
pofed to be treafon fhould happen before any j uftices, the j uftices 
fhould tarry without going to judgment of the treafon, till the 

cafe be fliewed before the king and his parliament, whether it i^.^^^ ^ Snioiw.* 

ought to be adjudged treafon or other felony: dierefore we M/aUdeciari/i* 

will lay our foundation upon, and begin with that aft of par* *"»'• 

ii'ament, the letter whereof in preprio idiomate enfueth. ht'fo7the moft 

part declaratory* 

ylFXINT pur ceo que divers opinions ount ejire eins ceux J."^ a<*<*«^*» »*^ 

-" heures qen cafe doit eJlre dit treafon (i), et en quel cafe thnncicITtUw. 

nemi^ le roy a le requejl des feigniours et commons ad fait • Luflicburghf* 

declarifment (2) que enfuifl. Ceftajfavoircy quant home (3) fait aHas Luxcn- 

compafer (4) ou imaginer (5) la mort (6) nojlre feignior (7) kindc'of hTfiT 

Je roy (8), madams fa compaigne (9), ou de lour fitzeigne et coinf to the 

heire (lO), oufi home violajt la compaigne le roy (i I), ou leigne ^^^^y^ °^°^' 

file le roy nient marie (13), ou la compaigne leigne fit% (12) i^l^\\tI^•^* 

et heire le roy. Ou ft home leve guerre enconter mjlre feignior caufc they were 

le roy (14) en fon reabne^ oufoit aidant as enemies no/ire dit f°*"!f ^"jj^^ij'** 

feignior le roy en fon realme^ donnant a eux aidy ou comfort en fon fometimc was ait 

roialmcj ou per ay lours (15), et de ceo provablement foit attaint earlcdomc, and 

de overt faSi per gents de lour condition (i6), Etfi home coun- a^" */"lS" 

.^r f » / «v ^ • • /• ; I / V,0\ dome. See Chan- 

terface le grand (17), <?« prtvie feale le roy^ ou fa monye (l5). ^erin the Pro- 

Et ft home apport fau:t money en cefi roialme counterfait al loguc to the 

mony dangliterre^ Jicome la mony appelle * Lufhehurgh^ ou auier ^^^^7^^^^ 

femblehle a la dit mony dangliterre-ifachant le money ejlrefaux ( 1 9) ^^^ h,ft/mori!5 

pur merchander ou payment faire en difceite nofire dit feignior le faith, God wot ^ 

roy et de fon people.- Et /home tuafi chancellor^ treafurer^ ou *^ huJhburgUt 

iufiices nojire feignior le roy del un banke ou del auter^ iujiices ^u'^n'the*coh«- 

in eire et daffifesy et touts outers iu/iices affignes de oier et rcnceofthe 

terminer f, ejieaunts en hur places enfefants lour offices. Et foit ▼«''fe) Nopay- 

a entendre que les cafes fuifnomes doit efire adjudge treafoHy que ^^^ is^norfuU 

fe extent a nofire Jeigniour le roy et fa roiall majeftie : Et de and currant. 

tiel manner de treafon la forfeiture des efcheates appertenont a ^^ injuria Wats 

nofire feignior le roy^ cibien des terres et tenements tenus des outers, ^entlrllu^i'^^ 

come de luy nufme (20). ;/>/« regt Hiatal 

IILImst. B Itenu ^*'''^'fff*'* 

' fxercnte opaumm 
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Item,^y\T H E R E A S divers opinions have been before thi9 
^^ time, in what cafe treafon (hall be faid, and in what 
not; the king at the requeft of the lords and of the commons, 
hath made a declaration in the manner as hereafter foUoweth : 
, that is tofayi when a man doth compaiTe or imagine the death 
of our lord the king, of my lady his qaeene, or of their eldeft 
ibnne and heire : or if a man doe violate the kings compagnion, 
or the kings eldeft daughter unmarried, or the wife of the kings 
eldeft fonne and heire: or if a man doc levie warre againft our 
lokTd the king in his realme, or be adherent to the kings enemies 
in his realme, giving~to them aide and comfort in the realme 
or elfewhere, and thereof be provably attainted of open deed by 
people of their condition. And if a man counterfeit the kin^ 
gregt or privie feale, or his money : and if a man bring falfe 
mon^y into this realme counterfeit to the money of England, 
as the money called Lufheburgh, or other like to the faid 
money of England, knowing the money to be felfe, to merchan- 
* dize or make payment, in decetpt of our faid lord the king and 
of his people. And if a man flay the chancellor, treafurer, 
or the kings juftices of the onel)ench or the other, juftices in 
eire, or juftices of aftize, and all other juftices aiHgned to beare 
and determine, being in their place doing their offices* Anc) 
It is to be uAderftood, that in the cafes above rehearfed, it 
ought to be judged treafon, which extend to our lord the king 
and his royall majeftiej and of fuch treafon the forfeiture of 
the efchcates pertaincth to our lord the king, as^well of the 
^ • lands and tenements holden of others, as of himfelf. 

And albeit nothing can concerne the king, his crownc, and ' 
dignity, more then crimen lafis majejlatis^ high treafon: yet 
' at the requeft of his lords and commons, the bleffed king by 
authority of parliament made the declaration, as is above-laid: 
and therefore, and for other excellent lawes made at this par- 
liament, this was called benediSfum farliamentumy as it well 
deferved. For except it be Magna Charta, no other aft of 
parliament hath had more honour given unto it by the king, 
lords fpirituall and tempondl, and the commons of the realmfc 
* for the time being in full parliament, then this adl concerning 
fH«4.cftp. ze.^ treafon hath had. For by the ftatute of I H. 4. cap. 10, re—, 
citing that where at a parliament holden 21 R. 2. divert 
paynes of treafon were ordained by ftatute, in as much as there 
was no man did know how to behave bimfelfe, to doe, (peak, cwr 
fay, for doubt of fuch paines : It is enadled by the king, th^e 
lords and commons, that in no time to come any treafon be 
, ♦ judged otherwife, then it was ordained by this ftatute of 25 E. 3* 

i,E.6. cap. 14. Xhe like honour is given to it by the ftatute of i E. 6. cap. I2* 
iMar,«ip. X. and by the ftatute of I Ma. tap. j. fefll i. different times, 
^M*. J. but all agreeing in the magnifying and extolling of this blefle4 

^ of 25 £. 3« Of this »(5l of I Maria&> we mall fpeak more 

hereafter* 
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hereafter. But to proceed to givea light touch how other a6b 
of parliament have been caUed. The parliament holden at Ox^ 
ford, an, 42. H 3, was called infanum parlianuntum, 12 E, 2* 
the pa.rliament of whitebands, albarum fibularum or. metellarum* 

5 E. 3. parVutmentum bonum. 10 R. 2. parUanuntum quod fecit 
mirabila^ that wrought wonders. 21 R. 2. magnu ptirliamentu* 

6 H. 4. parliamentu indoSiuj lack^earning parliament. 4 H. 6* 
pariiamentu fuftiuy the parliament of l>ats« The feffion o£ 
parliament in an. 14. H. 8. called the black parliament. 
The ZJ&. of I E. 6, was called parliamentu pium^ the pious 
parliament. And the faid a£l of i Mar. parlianUatU propitiumy 
the merciful parliament. The parliaments of queen Elizabeth 
filled v^rV, jujia^ et provida.. The parliament holden anm %t 
of king James, called feelix parliamentumy^ the happy parlia-* 

ment. And the parliament holden in the third yeare of our f 3 3 

foveraigne lord king Charles, benedi^um parliam^ ntum^ the 
blefled parliament. The feverall reafons of thefe former ap- 
pellations appeare gf record and in hiftory, and the latter are yet 
frefh in memory. At the making of the ft^tute of I5 E. j. 
the high courts of juftice were furnifhed with excellent men^ 
viz. Sir William Shard&ill knight (Ihortly written in bookes 
Shai;«l) lord chiefe juftice of the kings bench, and his compag* 
nions j uftices of that court ; Sir John S tonor knight, commonly 
written in books Stone, lord chief juftice of the court of com- 
mon pleas, and his compagnions juftices of that court ; and 
Gervafius de Wilford, lord chiefe barort of the exchequer^ men 
famous in their profeffion, and excellent in the knowledge of 
the lawes. At the making of the ftatute of 1 H. 4. were Sir 
Walter Glopton knight, lord chiefe juftice of the kings bench, 
and his compagnions juftices of that court ; and Sir William 
Thirning knight, lord chief juftice of the court of common 
pleas, and his compagnions Juftices of that court; and Sir * 

John Cailie knight, lord chiete baron of the exchequer; men 
equall to any of their predeceflbrs in the knowledge of the 
lawes. At the making of the ftatute of i E. 6. were Sir 
Richard Lifter knight, lord chiefe juftice of the kings bench, 
and his compagnions juftices of that court; and Sir Edward 
Montague knight, lord chiefe juftice of the court of common 
^eas, and his compagnions juftices' of that court; and Sir 
Roger Cholmeley knight, lord chiefe baron of the exchequer; 
men of that excellency, as they were worthy of the name of 
The worthies of the law. At the making of the ftatute of. 
I Mar. were Sir Thomas Bromley knight, lord chiefe juftice of 
the kings bench, and his compagnions juftices of that court; 
and Sir Richard Morgan, Jcnight, lord chiefe juftice of the court 
of common pleas, and his compagnions juftices of that courts 
and Sir D. Brook knight, lord chiefe baron of the exchequer^ 
mea renouned for their great knowledge and judgement in 
their profdfiont All thefe we have named in the honour of 

B % then. 
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tbem, and df their families and pofterities, for that, they in 
their feverall times were great furtherers of thefe excellent 
la^es concerning treafon. In memoria aterna trit juftus. 
And all this was done in feverall ages, that the faire lillies and 
rofes of the crowne might flourifh, and not be ftained by feverc 
and fanguinary ftatutes. But let us come to the %di it felfe„ 
and for the better underftanding thereof, and of the book- 
cafeS) and other records grounded upon the fame: let us 
d>vide this zdi concerning high treafon into fevetall clafFes or 
heads> and then profecute the fame in order. 

"By cdmpaffing f King, 1 and declaring the 
or imagining < Queene, [-fame by fome 
the death of the (, Prince, J overt deed. 



The firft con- J 
cerneth death, ^ 



By killing and 
^rturderingofthe' 



? Chancellor. 
Treafurer. 
Jufticesoftheone 

Bench or other. 
Juftices in eyre. 
Jufticesof aflize. 
Juftices of oier 

and terminer, 

&c. 



In their 
•places 

^ doing 
their 
offices. 



Thefecondconcerncth,rthe kings confort, or queene. 
violation, that is, to vio-< the kings eldeft daughter unmarried. 
late or carnally to know (_the princes wife. 

The third is levying war againft the king. 

t 4 ] ^\a fourth is adhering to the kings enemies within the 

realme, or without, and declaring the fame by fomc overt 

aa. 

' f the great feale. 
• The fifth' is counterfeiting of 4 thcprivje feale. 

t the king's coync. 

The fixth and laft, by bringing into this realme counterfeit 
money to the likeneffe of the kings coine, &c. 

So as trcdlon h membrum divijumy and thefe feverall clafles 
W heads are membra dividentia. And if the offence be not 
within one of thefe claiTes or heads, it is no treafon. 

(i) Treqfw] is derived from [trakir] which is treacheroufly to 
betfay. Traine^ betrayed, and trahi/bn^ per contraSiioneuy treafon, is 
tl>c betraying it felfe. 

Detegit imbellcs animos, nilfortiter audens 
Pfoditio» 
, iiiir leges Canuti, fo. 1x8.. ca, 6i. Prcdit'mes (hlapopb fF^ce) 



Cap. I, High Treafon. 4 

MUfnerahantur inter fcelera jtere humano inexpiahilia. Trearon is di- 
vided into two parts, was. high treafon, alta proditU^ and into petit 
treafon, prodltio parva. The Latin word ufed in law is praditio (a 

frodere) and thereof cometh preditori^, which of ncceiTity muft be * Rot. RooMiit. 

ufed in every indictment of treafon, and cannot be exprefled by any t^ ^* *• "Ji* ^* 

pther word, periphrafis, or circumlocution, i E.\. p'lrt i. 

(2) Ad fait declartfement,} This law is for the moft part decia- merab.13. 
ratory of the a'ncient law, and therefore this word (dtclarifement) is Artie. Cieri. 
ufed. But yet the fludious. reader (hall obferve, that in divers claufes ^^''k ^*P V* * 
it addeih to the former iaw, whereunto this word ( declarifemcnt) will coram rcge ^' 
fufficiently extend. ♦ Rot. 173.' 

(3) ^(int home^ &c,] This cxtendeth to both fexes, homo includ- Prrviiegiumfict* 
ing both man and woman. This aft is generall, and therefore ex- ''*''f »<»« ccmpetit 
tendeth to fome perfons which claimed a priviledge to be exempted /**''"'«/<' e^«iMii/l 
from fecular jurifdiftion. (For example,) • Adam de Orletoh bi- fiZ7"m!eZ'^ 
ihop of Heretord was indicted of high treafon fpr aiding the Mor- ecdefiit. 
timers, &c. with men, and armour againft king E. 2, &c. Where- 2*5*. 3. ftat. i. 
upon he was arraigned, and alledged /^ aifyue offenfa Dei^ tt fanHa f^^^'^^J^'^^-J** 
tcclefia^ et ahfque licentia domini fiunmi ponHficis non pojfe nee debere re- Mvh* ^tV 

Jpondere in hac parte. And thereupon the archbiftiop of Canter- coram rege Rou 

bury, York, and Dublin, and their fuffragans came to the barre, 55. Buck. Abbot 

claimed his priviledge, and took him away ; and he was fo far from <*« Miffcny. 

puniihment, as he was after tranllated to Worcefter, and after to ofckr^^inwhat 

Wine better. But this ftatute (to cleare all doubts) extendeth to all cafea^thc *privi- 

perfons, *as well ecclefiallicall as temporall, and fo hath it ever ledge of clergy 

fincc been put in execution, as hereafter in divers cafes it appear- *" taken away. 

€th. See hereafter cap. Murdre et Larceny. * "^^r'^J?^* *J* 

A man that is non compos mentis^ as Ihall be faid more fully here- temporall. *" 

after in the next fe<ftion, or nn infant within the age of difcrction Bfa<a.lib.V lag, 

is not (un home) within this ftatute; for the principall end of pii- 121. 134, 13*;. 

nifhment is, that others by his example may feare 10 offend, ut Brirton, 5. i8» 

pcena ad paucos^ metus ad omnes perveniat: but fuch punifliment can ^tnor*ca*^^^* 
be no example to mad-men, or infants that are not of the age of cap z/§ ii.'de 

difcretion. And God forbid that in cafes 'fo penall, the hw fliould appeaic de ho- ' 

not be ceitaine; and if it be certaine in cafe of murder and felony, micidp, % E. 3, 

a fortiori^ it ought to be certaine in cafe of treafon, ' cor. 383. 2 5 E. 3. 

If a man commit treafon or felony and confefleth the fame, or be ^[ ^!^'' ^■^^' * 

thereof otherwife convift, if afterward he become de non fane me- cap. i. 3 H. 7.' 

morie (yui patitur exilium mentis) he fliall not be called to anfwer: 1. 12. 21 H. 7. 

or if after judgement he become de wmfatu memorie^ he fliail not be 3i- 1; Mar. Dicr, 

executed, for it cannot be an example to others. Coram re"^e^ ^ 

And all aliens that are within the realme of England, and whofe g £, 2. Coronel 

foveraignes * are in amity with the king of England, are within the 369. 395. Cuf- 

protedion of tlie king, and d6e owe a locall obedience to the king, turn, de Norm. 

(are homes Vvithin this aft) and if they commit high treafon againft *=*P-79-fo.94,95. 
the king, they (liall be puniflied as traytors, but'otherwife it is of |&2Ma"c'*o* 

an enemy, whereof you may reade at large, lib. 7. Calvin's cafe, To aliens, 
fol. 6, &c. and 17, &c. - * t S ] 

(4) Fait covip^Jfn\\ Let us fee firft what the comparing or iira- » See hereafter, 
gining the death of a fnbjeft was before, and at the time of the «»?• 73- 
making of this ftatute, -» when ^duntas reputahatur pro faao. And Where and how 
^ Brafton faith, that fpeSIatur voluntas et mn exitus^ et ni/iii inter efi lll^urprofaao^b^ 
utrum quis occidat^ aut caufam mortis preheat. So as when the law the ancient law 
was fo holdcn, he mull: can/am mortis praherc^ that is, declare the and the changs 

B 3 fame i^^^«^^- ,, 
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«' 15 1. ». tit. 

Cor. 3I3. 

* Note thii wofi 



tax non inteUcSlft 
fitk de fft/unt^te 
nudii verbis, aut 
fcrtpt'upropalata^ 
Jed mundo mami" 
feft*ta fuit per 
' dPertum foBum^ 
td eff CUM ^uii 
eiedirat operam, 
'fttanfum^in ipfo 
fuUt ad QccideM' 

4»^y et^ dtji- 

fnili^ui, 

^ InfiHiafor vkf' 
rum. See here- 
after, cap, 5, 
pe Here^e. 

air.p.38.AH.4. 
ca.a. nn-A'ff 
per Gafcoign. 
Sut fee 9 £. 4. 
fo* 26* Infidiator 
fptarum wichout 
taking of foip^ 
what, refplved (o 
^e no felony, 
V.lib.i|.fo.?o.b. 
yil. Poyitcr'8 
cafe. Vi4. pof^eg 
leap. 10. Rob- 
bery, in fine. 
Olanvil, lib. j^, 
cap. 14. Ub. I. 
C.2.Bra£^,iib.^. 
f. 1x8. Britton, 
fol. x^ & 39. b. 
I^ote the word 
Compajf, 
Fleta,lib.|.c2i. 
Mirr. cap. i. J ^. 
cap. 2, fii, 
T^ote ti) 3 word 

. Mirror,c.2,^ij, 
t)e lappeale de 
pa.jeftie. 
Roc.pat.J5E.3. 
pare I, iq. i6.- 
VideMjc.4H.4. 
Coram rege. 
Rot. 22. 
$ce hereof more 
in the 57 cha. of 
App^3ies. 
|{raaon,Britt9n| 

r»«ta, ^u 



fiicne by fome open deed tending to the execution of his intent, or 
which might be caufe of deiith, as juftice ^ Spigurnel reporteth a 
cafe adjudged ; that a man's wife went away with her avowterer, 
and they '^compaffed the death of the hufband, and as he was rid* 
ing towards the feffions of oier and terminer and gaoJe-delivery, 
they aHauhed him and ilroke him with weapons, that he fell downe 
as dead, whereupon they fled ; the huiband recovered and made hue 
and cry, and came to the feflions and {hewed all this matter to the 
juilices, and upon the warrant of the juftices, they were taken, in* 
di<E^ed, and arraigned; and all this fpeciall matter was found by 
verdicts ^nd it was adjudged that the man iliould be hanged, and 
the woman burnt. And 6ir William Beresford, chiefe juilice of the 
common pleas faid, that before him and his compqgnions juflices 
of oier and terminer and eaole-delivery, a youth was arraigned, 
for that he would have ildne the goods of his mafter, and came 
to his mailers bed, where he lay afleepe, and with a knife at* 
tempted with all his force to have cut his throat; and thinking 
that he had indeed cut it, he fled, whereupon the mailer cried out, 
and his neighbours apprehended the youth ; and all this matter 
being found by fpecial vCTdi6l, in the end he was adjudged to be 
hanged. Sec, Quia^ voluntas reputabitur pro fa£h» So as it wa$ 
not a bare compaiiing or plotting of the death of a man, either b^ 
word, pr writing, but fuch an overt deed, as is aforeiaid, to mam* 
feifl (he fame. So as if a man had compaiTed the death of another, 
and h^d uttered the fame by words or writing, yet he ihould not 
have died for it, for there wanted an overt deed tendmg to the 
execution of his compai&ng, * But if a tnan had imagined to 
murder, or rob another, and to that inteat had become infidiator 
viarumy and a(Iaulted him, though he killed him not, nor took anv 
thin^ from him, yet wgs it felony, 'for there was an overt deed, 
3ut }n thofe days, in the cftfe of the kinj;, if a man had compaiTed, 
or imagined th^ death of the king (who is the head of the common- 
wealth) and had declared h\% compaifing, or imagination by words 
or writing, this had been high treafon, apd a fufficient overture by 
the anp^nt law. And herewith agree all our ancient books, 
Glanvil faith, oum quis di mvrto regis^ &r. irfamatuTf £pV. 

Bra£lon in the title A crimimius laf^e majeftatis. Jpfif aca^atus 
pr^hquutus fait fttortem regif. And Britton. fol. 16. grand irtafm 
eft a compajer vojtrc moft. and fo. 39. b. e^fa^ lencufirfm appeale 6?*r, 
0te il cya me/me cH John pur parler tid mort^ ou tid treafm Cj/c. And 
Fleta laith in his title de crimine l^tfa maj^atis^ Ji quis mortem rcgi^ 
aufii temerario mofiinatus fuerit ^€. quamvis voiuntatem mn perduxit 
ad effeffum* And the Mirror faith, crimt de majeftie eft un pecka 
terrible fait al rny c5^f . p, ceux q. ofcirent le roy^ ou competjftmt a faire^ 
hxA it will tieiight you (in refpe6t of reverend antiquity) to heare 
a preiident of an appeale (which then and after was in ufe) of high 
treafon, tu pkiue pUam. 6/f. en temps roy. Edmoud en ceftes paroiK^ 
Rocelyn icy dit vers fV^aligrot illonq, q. a tiel tour tiel amte dtf raigne de 
fiel r^j en tiel lifu vient celuy Waligrot a cei Rccelyn^ et Ivy trova deftre 
en company^ et pn ^le enfemblement ew AthfUng^ Tiiurkdd^ Ballard^ ef 
autres defaire priftmer^ ou en tache pur occite me Jeignior le roy Edmondy 
ou en auter maimer p, coupe fekntoufment^ et a ceo fairefuer* entreimret 
a ceo counfel celer^ et a ceo feloty iffint fofnit foknq, hur poiet\ By al} 
wbi^h i\ is iiWJfeUi tjwt CQWf affing, maghinftting, CQunftUing, ^c* 



Cap. I. 



High Trcafon. 



to kill the king, though it hath no oth^r declaration thereof bat by 
words, was high treafon by the common law. And fee hereafter, 
nferb. per wertfait^ et de ceo pnmahtement^ t^c. 

(5) Fait compaffer mt imagiuer.] So as there muft be a coirrtpaf* 
ling or imaginatioii, for an a£t done per infortunitmy without conK 
paffing, intent, or imagination, is not within this a6^, as it appear- 
cth by the cxpreiTe words thereof. Et a^us non faclt reum^ nifi 
mem Jit rea. And if it be not within the words ot this a^, then 
by' force of a claiife hereafter, v/«. Et pur ceo qui phfirs auters, ^r. 
It cannot be adjudged treafon, untill it be declarcxl treafon by par- 
liament, which is the rennedie in that cafe, which the makers of 
the law provided in that cafe. This compafliag, intent, or ima> 
gi nation, though fecret, is to be tryed by the peers, and to be dif- 
covered by circumftances precedent, coTicomitant, and fubfeq.pnt, 
^ with aH endeavour evermore for the fafety of the king. This 
was the cafe of Sr. Waltef Tirrel a French knight, who the firft 
day of Auguft ann, 13 WiUiel. 4. ^mfr. dam. xioo beinjj a hunting 
with the king in the new forcft, was commanded by the king to 
fhoot at a -hart, exiit ergo telum volatile^ et ob/lnnte arbvre in ohUquum 
reJUxum faciens^ per medium cordis regcm fauciavit^ qui Juhito mmuus 
€trruit. 

It appeareth alfo by the Cnftumer of Nbrmandy, treating of 
treafon, and the expofition of the fajne, that this a6t was not trea* 
fon. To calculate or feek to- know by fetting of a figure or 
witchcraft* how long tlie king iliali raigne or live, is no treafon, 
for it is no compafling, or imagination of the death of the king;, 
within this ftatute of 25 E. 3. and this appeareth by the judgment 
of the parliament in 23 EHz. whereby this offence was made 
felony during the life of queen £liz. which before was puniihable 
by fine and imprifonment. 

The ancient law was, that if a mad man had kiUed or offered to 
kill the king, it was bolden for treafon; and fo it appeareth by king 
Alfred's law before the conquefl, and in lib. 4. in Beverlyes cafe. 
But now by this flatute and by force of thefe words, fait compaffer 
•u imaginir la mmtj he that is nam compos mentis atid totally deprived 
oi all compaffings, and imaginations, cannot commit high treafon 
by compaifing or imagining tlie death of the king : for furiofus folo 
furore punitur : but it muft be an abfolute madneiTe, and a total! 
deprivation of mennorie. And this appeareth by the datute of 
33 H. 8. for thereby it is provided, that if a man being compos 
mentis commit high treafon, and after aceu&tion, &c. fall to mad* 
pefle, that he might be tryed in his abfence, &c. ^nd fuifer death, 
as if he were of perfed memory: for by this flatute of 25 E. 3. 
a mad man could not commit high treafon. It was further pro- 
vided by the faid aA of 33 H. 8. that if a man attainted of treafon 
became mad, that notwithftani'ing he fliouki be executed ; • which 
cruell and inhuman law Uved not lopg, but was repealed, for in 
that point «lfo it Was againfl the common law, becaufe by in- 
/ tendment of law the execution of the offender is for example, ut 

rua ad paucosy metus ad omnes perveniat^ as before is faid: but fo it 
not when a mad man is executed, but fhould he a miferable 
fpe<^acle, both againft law, and of extreame inhumanity and 
cruelty, and can be no example to others. 



Reguk. 



Mat. Par.pa. 5J» 

Holling*pa.26.b. 
Mat Wcftm. 
W.Maimcibury. 



Ciiftum. de Kor. 
cap. 14. 
Vide inter In., 
di^amcnta de 
17 E. 4. de Th. 
Burdit. al. fed 
judicandum eft 
legibtts, et non 
exemplis. - 
23 £!]£. cap. 1. 
* Inter legts AU 
verediy cap.i|.. 
lib 4.'fo. 124. 
Beverlje^s ^afc* 
Ovid. Scilicet In 
fuperls etiamfor» 
tufia lutnda eji. 
Nee veniam tafi 
ntimifief eafut ba* 
bit. 
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(6) MfTt. 



33H.8. cap. 20. 
• I & 2 Ph. and 
Mar. ca. lo. 
> Braa. lib. 3. 
fo. iiS. 

Bricton, cap. 8» 
a diiheriter. 
Glanv. lib. x. 
cap. 2. 
Flefa, lib'. 1. 
cap. 21. 

Mirror,ca.i.§5« 
Vert roy df Is 
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Cap. r« 



•13 Ells. cap. I. 
nota declared. 
Brook, tit. 
treafon^ 24. 
* I H. 4. I. 
19 H. 6. 47. 
13 H. 8. 12. 
n/iJe infra tterh* 
{1^) Far overt 
fait, 

3 Mar, Dicr. 
I3J. pi'. 7. 



in 



I & 31 Phi. and 

Mar.' cap. ip* 



J^i/«iiH.7.c.i. 



4B. 4. I. 

9 £. 4. I. 2. 



HU. X Ja.inthe 
^afe ofWatfon 
and Clark femi- 
nary pricfts. 
^ £. 4. I. bj. 



See the pre- 
ambJei Auxint 
fur ceo que divers 
opihiofii ount efire 
e\n\ ceux beures^ 
^ue qen cafe dcit 
^Jire dit iteafon, et 
in quel cafe nemi, 
Ko't. parliam. 
4 E. ^. num. 5. 
• Eodem rot. 
auiii. 3. and 4, 



Plac. in parliaoi. 
E. I. antto rerwi 
Juiy 33 Northi 
Hot. 17. & 22. 



(6)- JIfirf.] ^ He that declareth by overt a6l to depofe the king, 
is a fufHcient overt a6t to' prove, that he compafleth and iniagineth 
the death of the king. And fo it is to **imprifon the king, or to 
take the king into his power, and manifefl the fame by fome overt 
a£t, this is alfo a fufHcient overt a^ for the intent aforefaid. 
But perufe advifedly the flatutes of 15 £iiz. cap. i. 2. & 14 £liz« 
cap. I. 

(7) Nrefeignior le roy.] Thefe words extend to all his fucceflbrs, 
as it hath been mlwayes taken. 

(8) Le. roy,] Is to be underftobd of a king regnant, and not of 
one that hath but the name of a king, or a noniijiative king, as 
it was refolved in the cafe of king Phillip, who married queen 
Mary, and was but a nominative king, for queen Mary had the 
office and dignity of a king, fo as ihe that wanted the name of a 
king, but had the office and dignity, was within thisa6t of 25 £. 3. 
And hee that had the name, and not the office and dignity of the 
king was not within it. And therefore an a^ was made, that to 
compaffe or imagine the death of king Phillip, &c. during his mar- 
riage with the queen, was treafon. A queen regnant is within theic 
words (ur€/eignior U roy) for flie hath the ofiice of a king. 

This aft is to be underftood of a king in pofleifion of the crowne, 
and kingdom : for if there be a king regnant in polTefliony although 
he be rex de fafio^ et non de juri^ yet is he feignior le roy within tScr 
purvlen of this ftatute. And the ot^ier that h^th right, and is out 
of pofTeilion, is not within this aft. Nay if treafon be committed 
againfl a king defa^o^ et non dejure^ and after the king de jure com- 
meth to the crowne, he fhall punifh the treafon done to the king de 

faHo : and a pardon granted by a king (k jttre, that is not alfo de 

faHo^ is voyde. 

If the crown defccnd to the rightfuU heire, he is rex before coro- 
nation : for by the law of England there is no interregnumi and co-t 
ronation is but an ornament or folemnity of honour. And fo it wai 
refolved by all the judges Hil. i Ja. in the cafe of Watfon and Clarke 
feminary priefls; for by the law there is alwayes a king, in whofe 
napie the lawes are to be maintained, and executed, otho'wife jui^ 
tice Ihould faile. Divers kings before the conqueft voluntarily r^ 
nounced their kingly ofiice : and fo did king H. 2. in the 16^ yeare 
of his reigne, and Henry his fonne was created and crowned. 

It appeareth by Britton, that to compaffe the death of the father 
of the king, is treafon, and fo was the law holden long after that t 
for after king E. a. had difmiffed himfelfe of his kingly office, and 
duty, and his fonne by the name of £. 3. was crowned, and king 
regnant, thofe curfed caitifs, Thomas Gourny, and William Ocle, 
and others were attainted of high treafon for mur^hering the king's 
father, who had been king by the name of E, 2, and had judgement 
to be drawne, hanged, and quartered. 

*The like judgenient was given againfl Sir John Matrevers 
knight^ and others, as being guilty of the death of the king's uncle, 
Edmond earl of Kent, which at that time (being fo neer of the 
bloud royall) was by fome holden alfo treafon. But now this aft 
of 25 E. 3. hath rcflrained high treafon in cafe of death (al nri 

Jeignior ie roy ^ fa compaigney et al eigne fit%^ et heire le roy, 

Nicholas de Segrave was charged in open parliament in pra/enii^ 
dni» ffg* comifumj hartmum^ et ali^'um dit cw^fitio re^is time iii Cififtent\ 

^ that 



Cap. !• High Treafon. / 

that the king in the warre of Scotland being amongft his enemies, 
Nicholas Segrave his liege man, and holding of the king by hor 
mage, aiid fealty, ferved him for his aid in that warre, did m^icioufly 
move contention and difcord without caufe, with John deCrombe- . 
well, charging him with m^y enormous crimes, and offered to 
prove it upon his body. To whom the faid John aiifwered, that 
he would anfwer liim in the king's court, as the c;ourt fhould con- 
fider, &c. and thereupon gave him his faith. After Nich. with- 
drew himfelfe from the king's hoft^ and from the king's aid, leav- 
ing the king amongft his enemies, hi terkulo hoftium fuwum^ and ad- 
journed the faid John to defend himielf in the court of the king of 
France, and prefixed him a certaine day, et fie quantum In eo fuitj 
fitbjiciens^ et Jubmitt^ns dominium regisy et regni fuhje^ioni dni. regis 
£ranciiey eui hoc faciendum^ iter fuum airipuit ufque Dovortam^ ad , 

' ti'ansfretandum, Qj'c. All which the faid' Nich. confeffed, et vilun^ 
iati dm, regis de alto et bajfo inde fefubmifit* Etfuper hoc dns* rex vp- 
lens habere avifrmentum comitum^ baromim^ magfiatum^ et aliorum de 
confilio JiiOy i?ijunxit ei/dem in homagiOj fidelitate^et ligeantia quibus et 
tenentur^ quod ip/um fideiiter confulereni^ qualis pcena pro tali fa^o fie 
cognito fuerit infiigenda: qui omnes^ habito fiiper hoc diligent i tiaHatu^ et 
avifamentOy ccnfideiatisiCt intellects omnibus in pradiBo faSo contentis^ 
&r. dicunt quod hujufinodi faSum mereiur amijfionem vita et memiro^ 
rumy ^c. So as this otfence was then folemnely in parliament ad* 
judged high treafon. But this is taken away by this aft of 25 E. 3. r Q 1 

being not under any of the clafles, or heads fpecified in this [ •' 4 

aa. 

So piracy by any of the king's fubjefts upon another, w^s taken ^ ^yj; ^r, 
to be treafon before this aft, for fo is the book to be intended, be- 
caufe a pirat is hofiis humani generis i But by this aft it is not now 
to be judged treafon. See hereafter in the chapter of Piracy. 

One doth marie a queen regnant, if the hufband compaile the 
death of the queene, and declare the fame by overt aft, he is guilty 
. of treafon, and puniftiable by this aft, for to this and many other 
purpofes ihe is a diftinft perfon by the common law. And fo if a 
queene wife of a king regnant, compaflc the death of the king, and 
declare the fame by overt aft, Ihe is guilty of treafon, and punifh- 
able by this aft. So as (thaf we may fpeak it once for all) by thefe 
and many others that might be cited, (fome whereof fhall hereafter Brltton, c^p, S. 
be touched) the preamble of this aft appeareth to be true, that di- and other ancient 
vers opinions had been before the making of this aft, what offences authors a^i/w^rtf. 
iliould be adjudged high treafon, and what not. u • 

This ftatute having reftrained the compaffing, &c. of death to ^^'l^^^^ ^^ 
tlic king, queen, and prince, it came to pafle after the making of sce pUdta < 



\ co- 



this aft, that in 3 R. a. two citizens of London, John Kerby, mer- ram rege Hill, 
ccr, and John Algore, grocer conceiving malice againft John Impe- an. 3 R. a. (Ca- 
riall Janevois of S. Mary in Genoa that came as ambafladour from I*°^i^^T!Jn ^ 
the ftate of Genoa to the king (under the king's letters of fafe con- ^^^\ r^ j\ . 
duft,' for alliance to be had betweene the king and the diuke and pa. ^a. 60. b, 
pomminalty of Genoa aforefaid) for that the faid John Imperiall &c. 
had obtained a * monopolie to furnifh this land (keeping his ftaple # Monopoly. 
at Southampton) of all fuch wares as came from the Levant, fo 
plentiftilly as was to be had in all the weft parts of Chriftendome, 
the faid John Imperiall was killed by them, ai more at large app)ears notu his ^n4« 
fly the record. And albeit th^ faid John Imperiall was an ambaf- 

fadour 



^ it High Treafon. Cap. !• 

(addur under the king's &k coadudt, and the killing of him was 

»Regum,cap.i«./yj^; ^m cau/hy yet the killing of him was no treafon, becaafe. it was 

Th"kmViiit of a "^' under any of the faid clalTes or heade, until it was at that time 

forcine ambaf- declared by parliament ix^ tbefe wordsf que/ cafe examine et difpute 

fadour. inter les feignivrs^ et commons^ et puis mre, al roy en pleine parliament^ 

ffomr legdti, bo^ efioit iUmtques dewmt nre, feigmw U rty declares^ determinus et etffentus^ 

Mor mttuntii^^ ^^ ^i^i j^^-^^ ^ ^^^ ^ treafon^ et crim: de roy all majejiie hUmye^ en 

^Stn^tin r*^*' i"^^ ^^ '' ^ ^'' alhnver a mdluy priviledge del clergie^ and accord- 

«^. inglv the faid Kerby and Algore were attainted of hi^h treafon in 

the king's bench, Hill. 3 Rich. 2. uhi fupra : but this declaration 

is taken away by the (latute of i Manae, as hereafter fhall t>e faid^ 

and yet of this declaration we fhail make much ufe hereafter. 

»» Aff. ?.49- In the 22 yeare of E. 3. which was about 3 yeares before the 

^of^r Arir ami^f^ making of this aa, one John at HiU had murdered A. de Walton the 

/««• « ry- king's ambadadour, nmcium dni, regis mijfl ad mandatum regis exe-' 

Quendum: this was adjudged high treafon, for which he was drawne, 

nanged, and beheaded, &c. For true it is, quod legatus ejus vice fun - 

gitur^ a quo deji'inatur^ et hmtwandus efi ficut ille cujus vicem gerit, et le^ . 

gafos %mare contra jus gentium e^. But by this a^ of 25 £. 3. it is 

refVrained to the death de nre, feignior le toy^ and therefore prorex is 

not within this flatute. 

(9) Sa compMgne.} This word compaigne^ (which is all one with 

, contort or wife) was ufed, that compapngf &c. mud be during 

the marriage with the king, for after the king's death (he is not /a 

campaigner and therefore it extendeth not to a queene doWager, and 

for this caufe this word compaigne was ufed in this a^* 

( ip) Le fitz eifrne et heire le rof.] The eldefl: fonne and hcire of.' 

Kit^anuhijupra. a queen regnant is within this law. Before this Itatute fome did 

hold, that to compafle the death of any of the lunges children, was 

treafon. But by this aft it is retrained to the prince, the king's 

fonne, being heise apparant to the crowne for the time being : and 

he need not be the firfl begotten fonne, for the fecond alter the 

J r g 1 ' deceafe of the firfl bj^otten without iifue, is //sb eigne within this 

^ ^ ^ ftatutc, et fo de ceteris. If the heire apparant to the crowne be a 

collateral heire apparant, he is not within this flatute, untill it be 

declared by parliament, as it was in the di^ke of York's cafe./ 

, Roger Mortimer, earle of March, was in anno dominli^^y 
(11 R. 2.) proclain)ed heire apparant. Anno 39 H. 6. |lichard 
duke of York was likewife proclaimed heire apparant. And fo was 
John de la Poole earle of Lincolne, by R. 3. And Henry mar* 
quiffe of Exeter, by king Henry the eighth. But none of thefe or 
of the like, are within the purvicu of this flatute. And now that 
. we have handled compafiings and imaginations, let us proceed U> 
the refidue which conceme a6ts and deeds. 

Heire is here taken for heire apparant, for he cannot be heire in 
the life of the father. 

(11) Si kme violaft la compaigne le roy^l The Mirror faith, Crime 

Mtrror,ca.i»§5. ^ majefiie vers le roy p, ceux avowterers q. fpergijffent la feme le roy^ 

fo 4^^a.*^ Whereby it appeareth that this was high treafon by the common 

N •*^* • law. 

3 jH. 8* cap. IX. f^iolare is here taken for carnaUter cognofcere ; and it is no treafon^ 

unleife it be done during the marriage with the king, and extend* 

eth not to a queen dowager, as bath beea faid. And if the wife 

of 
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0/ the king doth f eeU and confent to him that committttb this fif<^' xB H. SL 

tf«afon, it is treafon in her. . ^ ^****"'*'*ia 

( I «) Oula cwitpaigm de kttrfitz et ieire.] This alTo extendrth to of O^ccn Xi^ 

the wife of the prince during the coverture betweenc them^ and 33 it 8, uM 

> not to a dowager, and if the wife yeeld and confent to him that fnpra, in cafe of 

commits this treafon, it is treaf6n in her. Q«eea Kache- 

Htir^ 3 Here is taken utfufray for heire apparant. J**^. 

(14) Ou Ui^ne file nkm maric.^ (That is,) eldeft daughter not .*^*'"'»"-»- 

married at the time of die violation, albeit there had been an elder See Brit cap. 2^ 

daugiiter then (lie, who is dead without ifliie. * The Mirror, fo. 43, 44. and 

jSvowtervrs q, fpergijfcnt la file Jc ny elgn^t legiftime^^fvant ceo q. elfiii ^*\/^^'^\ ^'^ 

m^rie, • . c. i, **^ ** 

And the reafon that the elded only is here mentioned, is, for aLclanvli, lib. i. 

that for default of ilTue male, ihe only is inheritid>le to the cap.3.i.i4.cil 

crowne, Braaop, Ub. 3. 

{ 1 4) Ou fihome leva guerre enemter mftre feigniw U rcj.'] • This ^l{^l^^} c ^ 

was higK treafon by the common law, for no fubjeft can levie Fieta^ii*iica!ai* 

warre within the realme without authority from the king, for to Mir.'ca. x. § 5^' 

* him it only belongeth. See F. N. B. 1 13^ a. LeroyJe ^<nt dwt ** } Mar. ^. h. 

yjnw* et defender fim realme nfers enemies^ ^c. ^Jf''* *« SirtJ, 

* A compalling or confpiracy to levie war, is no treafon, for ^^^^^"^^^^^'^ 

there niuft be a levying of war infaRo, But if many ^onfpire to See ax E. 3. %%» 

levie war, and fome of them do levie the fame according to the xi R. 2. capu 

confjHracy, this is high treafon in all, for in treafon all beprinci- ^^'•pcaic. 

psak, and war is levied. 8 E ** "^' ^ 

If any levie war to expulfe Grangers, to deliver men out of pri- See hcreSier 

ions, to remove counfeilors, or againfi any f^tute, or to any other cap. 73 a^inW 

end, pretending reformation of their own heads, without warrant; going or ridjeig 

this is levying of war a^inft tlie Icing: becaufe they take upon ^^\ 

them royall autttority, which is againft the king. There is a di- j„Cro E^^^ 

verfity betweene levying of war and committing of a great riot, a ioE. i.IUK.23! 

rout, or an unlawfull aiTembly. ♦For example, as if three, or Humfrey de Bo* 

foure, or more, doe rife to burne, or put down an inclofure in hun'8cafc^4Eii«, 

Dale, which the lord of the manor of Dale hath made there in that ^^}.'Y^' 

particular place; this or the like is a riot, a rout, or an unlawfull ^yi^^ c^'xTbt 

aHembly, and no treafon. But if they had rifen of purpofe to whithi grand 

alter religion eftabjilhed within the realme, or laws, or to go fronf "ots in fome 

town to town generally, and to caft downe inclofures, this is a ^^f'^ ^ «*<** 

fcvying of war {though there be no great number of the c6nfpira« ^^^^"i* 
tors) within the purvien of this ftatute, becaufe the pretence is . 

public k and generall, and not private in particular. And fo it r jq t 

was refolved in the cafe of Richard Bradihaw, miller, Robert Bur- p - , -,. 

ton, mafon, and others of Oxfordfliire, whbfe cafe was, that they b aU tie 'ttdaei 

confpired and agreed to aflemble thcmfelvcs with fo many as they ©f Engla^idl I 

could procure at Endowe-hill in the faid county, and there to rife» being attonrne^* 

and from thence to go from gentlemans houfe to gentlemans gcneraU, ij|4 

houfe, and to caft downe inclofures, as well for inlargement of P^^"^^ 
high- way es as of errable lands. And they agreed to get armour^ 
and artillery at the lord NorrySs.hi8 houfe, and to weare them in 
jgoing from gentlemans houfe to gentlemans houfe for the purpofe 
aibrefaii!, and to that purpofe they perfwaded divers others: and aU 
this was confefled by the offenders. And it was refolved, that 
thi^ was a compaifing and intention to levie war againft the queen, 
becaufe tbepret^ce wa$ pybli^k withi^ the ftatute of 13 Eliz* 

cap* 
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Cap. ii 



Rot. Pari. 5 H. 4. 

nu. ii> 12^ 

I3ijnz. cap. i.b. 
The indidmcnts 
and attainders of 
treafon by force 
of this ftatute 
Are not noore to 
be followed, be- 
caafe the ftatute 
which made 
them good, is 
expired. 

Dier, 3 & 4 Ph. 
and Mar. 144. 
10 £.4. 6. I Mar. 
Treafon, Br. 24. 
Ter.Mic.SH.S. 
Mich. 7 H. 5. 
Coram rege. 
Hcrcf. Rot. 20. 



« Rot Pari, 
ao E. I. nu. 2. 
John dc Brit- 
talne's cafe. * 
RotJ»arl.33.E.i. 
Rot. 6. Rob. dc 
R08 de Wcrke^s 
pafe. 8 E. 3. 20. 
38 E. 3. 31. a. 
Pari. 4 R. 2. 
po, 17, 18, &c. 
< R. 2. Triali 54. 
fill. 18 £. 3. CO- 
. ram rege. Rot. 
145. Eborum, 
43. Afl*. 28; 42. 
AfT. 29. 
Oilbert de M, 
was a Scot. , 
Kot. Pari. 7 R. 2. 
f»u. 15. 17.24. 
7 H. 4. 47. 
Cuft. dc Norm. 
ca. 73. 

» yid. 13 Elir. 
Dier. 298. 

• C"] 



cap.' 1 . (the letter whereof herein fliortly followeth,) and the ofTeiv- 
ders were attainted and executed at Enflowc-hill. 

And this diverfity is proved by a latter branch of this aft. 

Et fi per cafe afcun home de ceft realme chimancha arme difa^ett fe" 
crefment 0ve gents armes^ contre afcun autre^ pur luy tuer^ ou difroher^ ou 
pur luy prender, ou retayner ianq. il face fine yOU ranfome pur fa deliver'^ 
ancc^ nefi lentention le roy et de fin counfell^ q. en tiel cafe foit adjudge 
treafon, mesfoit adjudge felony^ ou trefpaJp!,folonq, le ley del tre^ aunctent* 
mm ufe. Whereby it appeareth, that bearing of armes in warlike 
manner, for a private revenge or end, is no levying of war againft 
the king within this ftatute. So that every gathering of force- 
is not high treafon. And fo it was refolve*! in parliament, in- 
5 H, 4 rot. parliam. nu 11. & 12. the carle of Northumberland's 
cafe. 

By the faid ftatute of 13 Eliz. cap. r. it is enafted, declared,' 
and eftabliftied, that during the naturall life of queene Elizabeth, 
if any within the realme or without, ftiould compaflfe, imagine, 
invent, devife, or intend to levie war againft her majefty, within 
this realme, or without, and the fame declare by writing, or 'word, 
&c. that it fliould be high treafon: fo during the life of the queen, 
a confpiracy to levie war was high treafon, though no war were 
levied; and upon that law, Bradftiaw, Burton, and others, wfcrc 
attainted of high treafon, for Qonfpiracy only to levie war. But 
it was refolved by all the juftices, fhat it was no treafon within the 
ftatute of 25 E. 3. as hath been faid. The words in this law are 
[Icv'ie guerre] an aftuall rebellion or infurreftion is a levying of 
war within this aft, and by the name of levying war is to be cx- 
prelTed in the Indiftment. If any with ftrength and weapons in- 
vafi ve, and defenfi ve, doth hold and defend a caftle or fort againft 
the king and his power, this is levying of war againft the king 
within this ftatute of 25 E. 3. 

It was refolved by all the judges of England in the reignc of 
king H. 8. that an infurreftion againft the ftatute of labourers, 
for the inhanling of falaries and wages, was a levying of war 
againft the king, becaufe it was generally againft the kings law, 
and the offenders took upon them the reformation thereof, which 
fubjefts by gathering of power ought not to do. It was fpecially 
found, that divers of the kings fubjefts did minifter and y^eld 
viftuals to Sir John Oldcaftle, kqight, and others, being in open 
war againft the king, and that they were in company with them in 
.open war; but all this was found to be pro timore mortis^ et quod 
rpc(//en/f}fy quam cito potuerunt : and it was adjudged to be no trea* 
fon, becaufe it was tor feare of death. Et aeius non facit reum^ nifi 
mens fit rea. And therefore this in them was no levying of war 
againft the king within this aft. 

(15) Ou foit adherent as enemies no/Ire Jeigniour le roy^ a eux donant 
aide et cow fir t en fon roialme et ay lor s.^ 

Adherent,] * This is here explained, viz. in giving aide and 
comfort to the king's enemies within the realme or without: de- , 
livery or furrender of the king's caftles or forts by the kings cap- 
taine thereof to the kings enemie within the realme or without for 
reward, &c. is an adhering to the kings enemy, and confequently 
treafon declared by this aft. ^ A. is out of • the realme at the time 
of a rebellion within England, and one. of the rebels, flye 6ut of 

the 
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Ac realme/ whom A. knowing his treafon doth aiSeor faccour, 
this is no treafon in A. by this branch of 25 E.j. becaufe the 
ti^ytor'is no enemy, as hereafter {hall be faid; and this flatute is 
taken ftri6kly. 

As eTtemies.] Inimcus in legall undcrftanding is hojiis^ for *the 
fubje<5ls of the king, though they be in open war or rebellion againft 
the king, yet arc they not the king's enemies, but traytore; for 
enemies be thofe that be out of the allegiance of the king. If a 
fubje£t joine with a foraine enemy, and come into England with 
him, he fhall not be taken prifoner here and ranfomed, or pro- 
ceeded wkh as an enemy fhail, but he fhail be taken as a tray tor 
to the king. 

^ An enemy coming in open hoftility into England, and taken,' 
ihall be either executed by marfhall-law, or ranfomed; for he can- 
not be indi£bed of treafon, for that he never was within the pro- 
te<Etion or ligeance of the king^ and the indictment of treafon faith,- 
contra ligeantiamfuam Jgiitam* . 

* David prince of Wales levied war againft E- i. this was trea^ 
fon, for that he was within the homage and ligeance of the king, 
and had judgement given againft him as a tray tor, and not as an 
enemy- And albeit in many prefidents of indictments, fubjeifts- 
that be rebels, and traytors,'&c. be called proditor^s et iuimici; yet 
within this ftatute they are not inimici. 

' In the duke of Norfolk's cafe the riueftion. was,.a league being 
» between the queene of England and the king of Scots, whether 
the lord Herife and other Scots in aptrto pralie burning and wafting 
divers townes in Erigland without the aflfent <Jf the king, were 
enemies in law within this ftatute, and refolved that they were. 
« See more hereafter in this third part of the Inftitutes. cap. 49. of 
Piracy, &c. upon the ftatute of 28 H. 8. cap; rj^ 
. Ou p€i' aihrs.'] That is to lay, out of the realme of England. 
But then it may be demanded, how fhool^ at this time this for- 
raigtie treafon be tried I And fome ^ of oitr books doe anfwer,' 
that the offender ftiall be indicted and tried in this realme where 
his land lyeth, and fo it was adjudged in 2 H. 4. But now by the 
ftatute of 35 H. 8. cap. a. (which yet remains in force) all of-' 
fences made or declared, or i«reafter made or declared trieafons, 
mifprifions of treafon, and concealements of treafon, commit- 
ted out of the realme of England, ftiall be mquired of, heard, 
and determined, either in the king's bench or before commif-' 
fioners in fuch (hire as ftiall be aliigned by the king. If it be be- 
fore commifiioners, it hath been commonly ufed, that the king 
doth write his name in the upper part of the commiffion. But in 
the cafe of Patrick o'Cullen an Iriftiman, the queene did put her 
fignature to the warrant to the lord keeper, and not to the com- 
piiffion : • and it was holden by the juftices that the one way and 
the other was a fufficient aflignement by^the king within the fta- 
tute of 35 H. 8. 

* It was refolved by all the judges of England, that for a treafon 
done in Ireland the offender may be fryed by the ftatute of 35 H. 8. 
in England, becaufe the words of the ftatute be, all treafons com- 
mitted out of the realme of England, and Ireland is out of the* 
realme of England. And fo it was refolved in Sir John Parrot's 
cafe. And our word here [fer aiiors] is as much as out* of the 

realme 
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See hereafter, 
35H.8.cap.ai, 



C43 AflCiS,!^ 
33- H. 6. I. 
19 £. 4. 6. a. 
^ad b. 4 Mar. 

Treafon. Br. 32* 
I Mar. ibid. 24. 

21 E. 3. 23. 

22 Aff. p. 49. 
i3Jl.Dyer,29S» 
ExlibrodeGrif* 
fin de Perkin 
Werbeck. 

^ Dicr, 4. Mar. 
fo. 145. a. 
Lib. 7. fo. 6. fa. 
Calvin's cafe. 
« Fleta, Ub. I. 
c. 16, 

^Mich.i3.&i4,' 

Eliz. per Juftice. 

19 E. 4. 6. hk 

18 H. 6. ca. 4. 

20 H. 6. cap. I. 

8:27E. 3.cap.i3» 
3 i H. 6. cap. 4. 
7 E. 4, 14. 
13 E. 4. 9. • 

21 E. y. i6, 17. 
Regiflr. 129. Fiu 
N.B. 114. 

»»'4 Afl*. p. 15. ; 
5 R. 2. uii/uprA 

19 E. 4. 6. b. 
Dier.3.Mar.i32« 
Pafch. 2 ». 4. 
coram rege. 
Rot. $. Wallia. 
35 H. 8. cat). 2. 
3 Mar. ublfufrd* 
13 Eliz. Dler. 
298. Stanford 
PI. Cor. fo. 90. a. 
and b. See the 
fihft part-of the 
Inftitutes, 44P. 

•HiI.36Eliz.ia 
the cafe of Pa- 
trick o'Cullen^ 
for a treafon at 
Bruflels in parti" 
bus marinism 
i 33 El. in Or- 
n'ick'ficafe.lib.7. 
f. 23. Calvin'a 
cafe. Fid. Dicf. 
Mich. 19 Sc 20 
Eliz; fo. 360. 
lib. II. fo. 63. in 
Doa. Foftcr'a 
cafe. 
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rkU infra 
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9f Piracy, Arc. 
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fSeei^.6.ca.x2. 
fhe laft chofe. 
5 E.6. ca. II. 
i«rzPb.«;Mar. 
ca. 10. and it. 
1 Eli2. cap .6. 
13 Eiis. cap. f . 
Scanf. pi. Cor, 
99. and 164. 
Br.c0r0n.4Mar. 
azo. 

Dier. 2 Mar. 
1 10*99. 



• Rot. pari. an. 
33 E. I. ftot. 6. 
Jo.Salvyn*8cafe. 

* 43. Alt 18. 
8 £^ 3. 20. 

7 H. 4. vj. 
34E. 3.cap. 12. 

Lib. 4.^.57. 
tbe Sadler*a cafe. 



* 29 R. 6. cap. I. 



Vide fapra'rerbo 
q Mort. fo. 6. 
Vide 21 R. a. 
cap. 3. but it is 
repealed by 
X H. 4. ca. 3. 

•Hill, 36Elic. 
Dodior Lopes 
cafe,i3Eiis.c.i. 
BrookcyTreafoOf 



Mni. I Ja. R. 
ho, Cobbam*8 
tare. 



rcaime of Englafid. Siee Pafch. a H. 4. €9ram rege m. 8. Salop« 
Trcafon in Walcf . 

^AUireaibns done upontfie fea Ihall be inquired, heard, and 
determined in fuch ihires and pbces of the realme as Hiuil be ii-* 
mited by the king's commiflxon, in like forme and condition, hs if 
the fame had been done upon the land, &c. after the common 
courfe of the lawes of this land. And by the preamble ic a!>pear- 
eth, that it could not be tryed by the common law, but by the 
civiil law before the lord admirall. See hereafter in the expofition 
of the ftatute of 28 H. 8. cap. 15. </ if^Oy cap. 49. 

(16) Bt de ce^ frovftUemcnt J^it attaint per weft fait per ^ents de 
lour coiuKtm.} In this branch four things are to be oblerved, s .rflr 
this word [frovahlement'] pHTovablv, that is, upon direct and mani- 
.feft proof, not upon conjefkurall prefuroptions, or inferences, ot 
ftraincs of wit; but upon good and fufiicient proofe. And herein 
t^ie adwrb [pMaikment] proVably, hath a great force, and figni^ 
fieth a direct and plain proof, which word tlie king, liie lords, and 
commons in parliament did ufe, for that the offence %vas fo hainous, 
and was fo heavily, and feverely puitifhed, as none other the like^ 
and tlierefore the offender mufl provably be attainted, wnich words 
are as forcible, as upon 'dired and manifeil proof. Note, the 
word is not (probably) for then commuae argumentum might have 
ierved, but the word is [frovablf^'\ be attainted. 

a. This word (attaint) necei&rily implyeth that he be proceeded 
with, and attainted according to the due courfe, and proceed Ingf 
of law, and not by abfolute nower, or by other meanes, * ab in 
former times had been ufed. '^ And thcreroce if a man doth adhere 
to the enemies of the king, or be flaine in open warre againft the 
king, or otherwife die before the attainder of treafon, he forfeiteth 
nothing, becaufe (as this a£i faith) he is not attainted : wherein 
this a6l hath altered that, which before this a6t, in cafe of treafon, 
was- taken for law. And the ftatute of 34 1. 3. cap. la. favcs 
nothing to the king, but that which was in e//i^ and pertaining to. 
the king at the making «f that a^. And this appeareth by a 
judgement in parliament in amio 29 H. 6. cap. i. that * Jack 
Cade bfting flaine in open rebellion could no way be puniflied, or 
forfeit any thing, and therefore was attainted by that a£t of high 
treafon. 

3. P^r evert/ait^} per apertum faflum. This doth alfo ftrcngthcn 
the former expofition of the word (prtrvaUement^) that it mufl be 
provably, by an open a6t, which mufl be nutnifeflly proved. As 
if divers doe confpire the death of the king, and the manjier bow, 
and thereupon provide weappns, powder, * poifon, affay harnefs^ 
fend letters, &c. or the like, for execution of the confpiracy. Alfo 
preparation by fome overt a^, to depofe the king, or take the king 
by force, and fh'on^ hand, and to itnprifon him uiitill he hatb 
yedded to certaine demaiyis, this b a fufiicient ovCrt a6l to prove 
the compaffing, and imagination of the death of the king: for this 
upon the matter is to piake the king a fubje6l, and to difpoyle 
him of his kingly office of royall government. And fo it was re^ 
folved by aU the judges of England. Hill, i Jac. regtT^ in the cafe 
of the lo. Cobhain, lord Gray, and Watfon and Clarke feminary 
priefls: and {o had it beenrefolved by the juflices, Hill. 43. £iiz» 
m the ^fe of the earles of £. and of S. who intended to goe to the 
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court where the queen was, and to have taken ^er into their 
power, and to have removed divers of her counfell, and for thac 
end did affemble a multitude of people ; this being raifed to the 
end aforefdd was a fufficient overt ad for compaffing the death of 
the queen. And fo by woiul experience in former times it hath 
fdlen out,! in the cafes of king £. 2, R. 2. H. 6, and £. ;. that 
were taken, and imprifoned by their fubjedts. And this is made 
more plain by the legall forme of an inditement of treafon: for 
iirfl it is alledged according to this a^ quaJ * proditoric compaffavit^ 
et imaginatus fuit mortem et deftruHtmem dnu regisy et ipfum dom, 
regem interficere^ ^c. in the fecond part of the inditement is alledged 
the overt ad, et ad illam nephandam^ et prodiioriam cwnpaffationem^ 
imagittationem^ et pr9pofitum Juurn perficieTtd* et perimplend^ and then 
certainly to fet downe the overt fad for preparation to take, and 
imprifon the king, or any other fufficient overt ad, which of ne- 
ceffity niuft be fet downe in the inditement. Hereby it appeareth 
how infufficient many inditements were of high treafon, wherein 
it was gienerally alledged, that per apertum faSlum compajfofoit et 
imaginatus fuit mortem dom, regisj ^c, • For example termo» Mtc, 
anno 5 £. 6. Edward duke of Somerfet was indited before com- 
miffioners of oyer and terminer in London, quod ipfe dettni pra 
ocuUsfuis nott haiensy/ed inftigatione dlaboUca XfeduHus^ apud Holborne 
in parochia Sao^i Andrew itfra civitatem London^ viz, 20 die jlprilis 
anm regni domini regis Edw* fexti quint9y et diverjis diehus et vicihus 
antea et poftea falfe^ maliciofey et proditorie * per apertum faHum cir* 
cuTOivitf compaffavit^ et imaginavit cum divirjis aliis perfonis pradiBum 
dominu regem de ftatu fuo regali dep&nere et deprivare^ ^c. Which 
indidment, and all others of like forme were again ft law, as hath 
been faid, and of the ms^tter of this indidment that ndble duke 
was by his peers found not guilty. But then it may be demanded, 
for what offence he had judgement of death, and 2. what law 
miade it an offence. The offence appeareth in his indidment, for 
the former part thereof contained high treafon, whereof he was 
acquitted, and the latter part contained one only offence of felony 
(whereof he was found guilty) hi thefe words, et ulterius juratores 
prad- pr^fentanty quod prof atus Edwardus dux Somerfet deu pra oculis 
fuis non hahensy fed inftigationfi diaholica fedudus %o Mali an. regni 
di^i dom. regis Edzvardi fexti quinto fupradi^o^ ac diveifs aliis dieius 
€t mcibus antea et poftea apud Hclborn in prued, paroch, San^i Andrest 
in civitate London^ et apud diverfa alia loca infra civitatem London 
pr<ed,felonke utfelo dihi dom, regis pe^' aperta verba etfa^a procura- 
vity movity et inftigavit complurimos fubdltos ipfius domini regis ad in'* 
Jmgendumy et apertum rebeUionem et infurreiiionem iirfra hoC regnum 
Anglic movend* contra ipfum dominum regem^ et ad tunc et ibid, felonice 
ad capiendum et imprifondndum pranohilem jfohannem comiiem Warwick 
de privato confelio domini regis ad tunc ex'ficn^y contra pacem diSli do' 
mini regis coronam et dignitatem fuam^ et contra for mam fiatuti in hujuf 
modi cafu editi et p7'oyi/i. The ftatute whereupon this indidment 
was intended to be grounded, was the branch of the ftarute of 
3 and 4 E. 6. by which it is provided, " That if any perfon or per- 
sons by ringing of any bel, &c, or by malicious fpeaking or utter- 
Jng of any words, or making any outcry, &c. or by any other, deed 
or ad fhall raife or caufe to be raifed or aflembled any perfons to 
the number of ra or above, to the intent that the fame perfons 
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ftould do, commit, or put in Ure any of the a£is and things above 
mentioned (whereof to take and impriibn any of the kings moft 
honourable privie counfell was one) and the perfons to the num- 
ber of I a or above fo raifed and aflembled after requeft.and com- 
mandement (in fuch fort as in that ad is prefcribe<i) (hall make 
their abode and continue together, as is aforefaid, (in the a<^} 
or unlawfully perpetrate, doe, commit, or pat in ure any of the 
a6ls or things abovefaid, that then all and lingular perfons by 
whofe fpeaking, deed, a£i, or any other the meanes above fpeci- 
lied any perfons to the number of 12 or abov«, fliall be raifed or 
aflembled for the doings committing, or putting in ure any of the 
a6ts or things above mentioned, Ihall be adjudged for his.fo fpeak- 
ing or doing a felon, and fufFer execution of death as in cafe of 
felony, and Ihall lofe his benefit of fan6tuary and clergy.'* Hereby 
it doth manifeftly appeare, that the truth concerning this noble- 
man's attainder, and execution in divers things, is contrary to the 
vulgar opinion, and fome of our chronicles, and in fome points 
contrary to law. Firft, that for the felony made by the faid branch 
of the laid a6fc he could not have had his clergie, for clergy in that 
cafe is exprcfly oufted by the faid aft. a. That he was not in- ^ 
difted for going about, &c. the death of the earle of Warwick 
then of the kings privie counfell, but only for his taking or impri- 
fonment, and therefore could not be indicted upon the ftatute oi 
3 H. 7. as fome have imagined. 3. That the indiftment is altoge- 
ther infufHcient, for it purfueth not the words or matter of the 
feid branch of the faid aft, as by comparing of them it manifeftly 
appeareth', whi<th (we being defirous that truth may appeare in 
ah things) we have thought good upon this occalion to adde for 
advancement of truth. 4. That being but attainted of felony, he 
could not by law be beheaded, as elfewhere we have (hewed. 
And this aft that created the felony faith, that fuch a felon (hall 
fuffer execution of death, as in cafe of felony. 5. Laftly, this 
whole aft was juftly holden to be a doubtful and dangerous fta- 
tute, and therefore was defervedly repealed. And after the fall 
of this duke, fee the preamble of the ftatute of fubfidie of 7 E. 6. 
' And now to returne to cafes of high treafon. If a man be 
arraigned upon an indiftmei^t of high treafon, and ftand mute, he 
ihall have luch judgement, and incurre fuch forfeiture, as if he had 
been conviftc4 by verdift, or if he had confe(red it. For this 
ftandeth well with this word provabkmenty for fatetur facinus, qui ju* 
dteiumfugh: but otherwife it is in cafe of petit treafon, murder, or 
other felony. 

If a fubjeft confpire with a foraine prince beyond the feas to 
invade the realme by open hoftility, and prepare for the fame by 
fome overt aft, this is a futficient overt aft for the death of the 
king, for by this aft of parliament in that cafe there muft be an 
overt aft. • Qui capitis aut faluti regis pfrfidiofe Jive folus^ Jvoe fervis 
out Jicariis mercede conduHis ftipatus injidiabiturt vita et fortunis ejut 
omnibus privattnr. So as thereby an overt aft was required. 

The compofition and connexion of the words are to be obfcrv- 
cd. Viz. [thereof be attainted by overt deed.] f This relateth to 
the feverall and diftinft treafons before exprefled), and fpecially to 
the compafling and imagination of the death of the king, &c. for 
that it is fecret in the heart) and therefore one of them cannot 
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be an overt aft for another. As for example: a confpiracy is had 
to levie warre, this (as hath been faid and lb rcfolved) is no treafon 
by this aft untill it be levied, therefore it is no overt aft or mani* 
feil proofe of the compafling of the death of the king within this 
aft: for the words. be (de ceo^ ^c.) that is, of the compaffing of 
the death. For this were to confound the feverall clafTeSy or mem* 
bra dividentia^ etjic de cater is^ Cf/r. 

• Divers latter afts of parliament have ordained, that compaffing 
by bare words or fayings (hould be high treafon; but all they are 
either repealed or expired. And it is commonly faid, that bare 
words may' make an heretick, but not a tray tor without an overt 
aft. , And tiie wifdome of the makers of this law would not make 
words only to be treafon, feeing fuch variety amongfl the witneiles 
are about the fame, as few of them agree together. But if the fame 
be fet downe in writing by the delinquent himfeife, this is a fuffi- 
cicnt overt aft within this ftatute. 

** Cardinall Poole, albeit he was a fubjeft to H. 8. and of the 
kings blood, (being defcended from George duke of Clarence, 
brother to king E. 4.) yet he in his booke of the fupremacy of the 
pope, written about 27 H. 8. incited Charles the emptrour, then 
preparing againft the Turke, to bend his force againft his riaturall 
foveraigne lord and countrey; the writing of which booke was a 
fufficient overt aft within this ftatute : and to nriove the emperour 
the rather in that book, he made H. 8. almoft as ill as the Turk, 
in thefe words, in Anglia fparfum nunc eft hoc femen^ ut vix a Turcica 
internofci queat^ idque authoritate ttnius coaluit, 

* In the preamble of the (latute of i Mar. concerning the repeale 
of certaine treafons, &c. It is agreed by the whole parliament, 
that law« juftly made for the prelervation of the common-wealth 
without extreame punifliment, are more often obeyed and kept, 
then lawes and ftatutes made witH great and extrf ime punilh- 
ments : and in fpeciall, fuch lawes and ftatutes fo made : whereby 
not only the ignorant and rude unlearned people, but alfo learned 
and expert people minding honefty, are oftentimes trapped and 
fnared, yea, many times • for words only, without other faft or 
deed done or perpetrated: therefore this aft of 25 E. 3. doth pro- 
vide, that there muft be an overt deed. But words without an 
overt deed * are to be puniflied in another degree, as an high 
mifprifion. 

Per gents de lour conditio.'] That is, per pares^ot their equals, 
whereof we have fpoken before in the expoCtion of the * 29 chap- 
ter of Magna Carta, verb, per judicium parium fucrum^ and more 
iliall be faid hereafter. This branch (per gents de lour condition) ex- ' 
tendeth only to a convlftion by verdift, whereof the ftatute par- 
ticularly fpeaketh ; bnt yet where the party indifted confefleth the 
offence or ftandeth mute, he ihall have judgement as in cafe of 
high treafon. For this branch being affirmative, is taken eumula" 
five and not pivative. And therefore feeing upon confeffion, or 
ftanding mute, the judgft^ent in cafe of high treafon was given at 
the common law, this aft being, as it hith been faid, aftirmative, 
taketh not away the fame : and (to fay once for al) the claufe 
hereafter of reftraint of like cafes, &c. extends onely to oflFences^ 
and not to tryalls^ judgements, or executions. 
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. (17) Si home cotmterf ace k pond feaJe,'\ All our ancient authors 
agree that thi!» was high treaion by the common law, and JTor ^hi» 
olfence his judgement was to be drawn, hanged, arid quartered, at 
the common law, as in other cafes of high treafon, (the counter- 
feiting of the kings mony cxceptedj Sec the IVcond part of the 
Inftitiites. W. I. cap. 5. 

•la ancient time every treafon was comprehended und^r the name 
of felony, but not I contra : and therefore a pardon of all felonies 
was fometime allowed in cafe of high treafon. But the law is, and 
of long time hath been otherwife holden : and if the; inditement 
y^tvtfelonice^ and not proditorie^ (for the king may lefTep thccffence, 
if it pleafe him) then the pardon of felonies is good at this day, for 
no inditement can be of high treafon without this word (produ&rii:J 
and in qualiiet prodifione irnbticdtur felmia^ quia in quolihet hre*oi de 
exi^endo Jiiper quoUhef indiSIamchPb de prodttiane proctamator facitjlcy 
I. B. an exigent on thy head of treafon and felony. 

A compaffing, intent, or going about to counterfeit the great 
feale is no treafon, but there muft be an a^luall counterfeiting, alfo 
it muft be to the likeneiTe of the kings great feale, the words be, 
HQtihterface le pdndjeale le ny. 

Now it is to be feeil what (hall be faid a forging, or counter- 
feiting of the great feale. If the lord chancellor, or lord keeper 
put the gfeat leale to a charter &c. without^ warrant, this is bo 
treafon, becaufe the great feale is not counterfeited. But it feeiii- 
^th by Bi'iton fo. 10. b. that it was treafon at the common law, 
and of that opirtibn is Fleta fo. 29. a. but it is fto treafon now 
(without queflion) by the negative claufe of tbis a»^. 

If a man take wax lawfully imprinted with the great feale from 
one patent, and fix it to a writing purporting a grant from the 
king, there have been divers opinions in this cafe what the offence 
is, wbich we will rehearfe. j 

In 40 AIT which was about 15 years aft^r the making of this 
il6l, it was not holden high treafon, but a great mifprifion, for 
that i^ is no counterfeiting of a new, but an abufe of the true great 
feale. 

In 42 E. 3. the abbot of Bmer caufed Rob. Rigge his com- 
moigne to rafe a charter of R. 1. and put out the mannor of 
- tisfetruda, aild in place thereof put in Elleghe. And this offence 
was heard, and fentenced before the king and his counfell in the 
ftar-chamber, as a great offence and mifprifion: for if it had been 
high treafon, it (hould have had another tryall, and yet this was a 
great abufe of the great feal. 

2 H. 4.-The taking of the great feale from one patent and fixing 
it to a commiffion to gather mony, &c. was adjudged to be fuch 
an offence, as the offender had judgement to be drawne, and 
hanged. The record of which cafe we have perufed, and the effe<^ 
thereof is this. The partie is indited generally for counterfeiting 
of the great feal, whereunro he pleaded not guilty, and the jury 
fpund him not guilty of the counterfeitting or the^ great feale, as 
was fuppofed by the inditement, and found further fpeciaily, that 
he tpoke the great feale from one patent, and put it to the commif- 
fion, and that the party put the fame in execution, and there judge- 
rhent was given, that he iliould be idrawne and hanged: which 
(whatfoever the offenCe was) ougllk not to have been given upon 
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this v^ift, the jury finding him nQt guilty of the offence aljedged 
in tllfe iflditement: and befides the judgement is fuch, as is given 
in cafe of petit trcafon, and not of high treafon. Hereby it ap- 
peareth how dangerous it is for any to report a cafe by the car, 
fpecially concerning trcafon, anlefle he had advifediy read the re- 
cord: for (as I take it) the niifrepbrt of this cafe hath hatched 
errors, and he miftooke the judgment^ if it hid been high treafoni 
for then itfiiould have been drawne^ hanged, and quartered. 

37 H. 8. Br. tit. Treafon. A chaplain had fixed fuch a great 
feale to a patent of difpenfation with non-refidence, and this was 
holden a mifpHGon, and not high treafon, for it was an abufe of 
the great feale, and no counteneiting of rt. Stanford faith that it 
was adjudged in his time according to the book of 2 H. 4. etjic ex 
'&rmre/equifur ertor* 

G. Leak a dark of the chancery joyned two cleane parchments 
fit for letters patents fo clofe together with mouth glew, as they 
were taken for one, the uppermoft being very thinne, and did' put 
one labell through them both, then upt^n the uttermoft he writ a 
true patent, and got the great feale put to the labell, fo the labell 
and the feale were annexed to both the parchments, the own writ*- 
ten, and the other blanck: he cut off the glewedlkirts round about, 
and tooke off the uppermoft thinne parchment (which was written^, 
and was a true and perfeft patent) from the labell, which with the 
great feale did dill hang to the parchment, then he wrote anothv 
patent on the blancke parchment, and did publilh it as a good 
patent. Hereupon two queftions were moved. 1. Whether this 
offence be high treafon or no. 4. If it be high treafon, then whether 
he may be indited generally for the counterfeiting of the great feale, 
xk els the fpeciall fa£l muu be exprefled. And upon conference 
had between the judges, upon great advifement and confideratiott 
It was in tlie end, concerning the firft point, refolved by the juf- 
tices (iaving a very few) upon the authorities aforefaid, and for that 
it was no counterfeiting of the great feale within this ftatute, that 
this offence was neither high treafon, nor petit treafon, becaufe it 
is not within either of the branches of itiis ftatute, but it is a ytCf 
^eat mifprifion, and the party delinquent llveth at this day. As 
to the 2-. point it was refolved, that if the fpeciall matter hai 
anoounted to counterfeiting of the great feale in law within this 
aiSt, then he might have been gener^ly indited of high treafon for 
counterfeiting the great feale. As if a man in an affray kill a Con- 
ftable that* comes to keep the kings peace without any exprefle 
malice prepenfed, this is murder in law, and yet the delinquent 
may bee generally indited, of murder by malice prci>cnfed» 

And ^ Fleta who wrote before this aift telleth us, that crimen faW 
StdfuTj cu quis illicitus (cut nonfuerit ad hoc data authffritas) defigiU^ 
regis rapto 'vel invento^ et Previa carta/que cwfignavej'it,^ But what- 
foever offence it was before the making qf this ftatute, it is after 
this ftatute no high treafon> becaufe it is no counterfeiturc of the 
^eat feale, but a mifu for thereof. 

Qw/ ^convidusfuerit po falfauom Jigilli dom. regis^ quod tradatut 
^ptfcopo Sarum^ qui eum tetiit ut clerlctmifuutrkjuh pcefia etinformOfqua 
decet, quia videtur concilio quod in taU cqfu nQn admittenda eft pmgati^ 
C^c. Hereby i^^ ihould appeare that ia thoie dayes a man mi^ 
bavt had his clergie fpr this offence, and therefore as (bme hold, it 
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was not then holden to be high treafon, and herein atfo is the pre- 
amble of this a6t, concerning divers opinions in cafe of tresfon^ 
verified. 

This ilatute naming the great feale and privic feale^ the forging 
and the counterfeiting of the privie fignet, or of the figne manuell 
was not within this uatute. But by the • (bitute of i Mar. it is 
madfe high treafon in both cafes. Albeit that in this aft there is 
no mention made of • ayders and confenters to this counterfeiting, 
yet they are within the purvicu of this ftatute, for there be no ac- 
ceflaries in high treafon: 

(18) Oti/a^monye.'] •This was treafon by the common law, 
as it appeareth by all the faid ancient authors, uhi fupra (verbo^ JT 
home counterface le grand feale) and therefore the opinion in 3 H. 7. 
is holden for no law, that it was but felony before this aft. *" The 
forging of the kings coine, is high treafon, without utterance of it, 
for by this aft the counterfeiting is made high treafon. See the 
fccond part of the Inftitutes. W. i . cap. i J. « See Thom. Waifing- 
^iE..iJtiwetgbti ham. HypocUgme Neuftrie, an, dom, l2yS,Judii pro tonjitra maneta in 
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ma^a multhudine uhique per Angliamfufpendunivr^ £3*f. 

^ Si ipfe qui facit monttam authmtate regis^ CsV. illam facit minus 
in pondere vel allaiatay viz alcumino vel aliofalfo metalio contra ordina- 
tionem^ ^c. This is there holden to be high treafon, and by that 
book taken for a counterfeiter of the kings money within the pur- 
vie^ of this f ftatute. * And herewith agreeth Britton, who faith^ 
desfaucercs q. ount nofire monye cvunterfct ou pluis de aUaye mife in no/ire 
monye^ q, nufter^ ne fcrroit folonq, le forme et ufage de no/Ire realme, 

^ Ordeine fuit q, nul roy de ceft realme ne puit changer fa money^ ne 
impairer^ ne amendtr^ ne auter monye faire q, de ore et ai gent, fans Ififfent. 
de touts Us counties. It was ordained, that no king of this realme 
might not change his money, nor impaire, nor amend the fame, 
nor other money make then of gold or filver, without afleiit of 
parliament. 

^ Clipping, wafhing, and filing of the money of this realme^ 
was no counterfeiting of it within this aft. And therefore being 
a like cafe, it was declared by parliament in anno 5 H. 5. cap. 6* 
to be high treafon: but that aft being repealed by i Maria the 
itatute of 5 Eliz. cap. 11. hath ''declared, that clipping, wafliing, 
rounding, or filing, for wicked lucre and gaine, &c. to be high 
treafon. And by the ftatute of • i8 Eliz. it is declared, that if 
any perfon for wicked lucre or gaines-lake, (hall by any art, 
wayes, or meanes whatfoever, impaire, diminifh, falfifiej fcale, or 
lighten the kings money, &c. it js high treafon, for being a like 
cafe, it was to be declared by parliament. 

Forging ^or counterfeiting of foraine money, which is not cur- 
rant within the realme, is mifprifion of treafon, and the offender 
Ihall forfeit, as for concealement of high treafon. 

Sa money."] 8 This cxtendeth only to the kings money coyned 
within this realme j and therefore after this ftatute, if a man had 
counterfeited the money of another Jcingdome, though it were 
cuirant within this realme, it was iio treafon, Untill it was fo de* ' 



*cXl the fecond part of the Inftitvtes, ca. 20. Artie, fuper Gart* and the expofition upon the fame. 
<^ '3 H, 5. ca. 6. I E.-6. "cap, 12. 5 Eliz. cap. it. * Noia, for wicked lucre and 

fain. « 18 £U«, cap. i. ^ 14 £lii» cap. ^ S See hereafter, cap. Ptincipall 

»id AccciTtry, 

dared 
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clared by parliament *» in an. i Mar x, and in an. i & 2 Ph. and M. 
and the faid ads of J Eliz. & 18 El. do extend to forrain coyne 
currant within this realme. And it is holden, that at the making 
of this flatute of 25 £• 3. there was no money currant within this 
realme, but the kings own coyne. * See the ftatute csWcd Jatutum 
de moTUta magnum^ etftatutum )de moneta parvum. And it is to be 
knowne, that if any doe counterfeit the kings coyne contrary to 
this ftatute of 25 E. 3. •'he fhall have the punifhment of his 
body, but as in cafe of petit treafon, that is, to be drawne and 
hanged till he be dead, but the forfeiture of his lands is as in other 
cafes of high treafon, for this ftatute is but a declaration of the 
common law, and the reafon of his corporall punifliment is, for 
that in this cafe he was only drawne and hanged at the common 
law, but a woman in that cafe was to be burnt. 
* * The ' abbot of Miflenden in the county of Buckingham for 
counterfeiting and refection of the kings money, was adjudged to 
be drawne and hanged, and not quartered. The want of obferva- 
tioa of the faid diftindion hath made fome to erre in fheir judge- 
ment. Nola. This aA of 25 E. 3. maketh no expreflion of the 
judgement, therefore fuch judgement as was at the common law 
either ia cafe of high treafon or petit treafon muft be given. 

But if one be attainted for diminiftiing of the kings mony upon 
any of the ftatutes made in queen Maries time, or in the time of 
queen Elizabeth, becaufe it is high treafon newly made, the offen* 
der ftiall have judgement as in cafe of high trealbn, which judge- 
ment you may fee in the firft part of the Inftitutes. Sedt. 747. 

• And when a woman commits high treafon and is quick with 
cbildc, flie cannot upon her arraignment plead it, but flie muft 
cither pleade not guilty, or confefle it: and if upon her plea ilie be 
found gwilty, or confefle it, (he cannot alleage it in arreft of judge- 
anent, but judgement ftiall be given againft her : and if it be found 
by an inqueft of matrons that flie is quick with childe, (for privi- 
tnent enfent will not ferve) it fliall arreft, and refpite execution till 
file be delivered, but ftie fliall have the benefit of that but once, 
though flie beagaine quick with childe: fo as this refpite of exe- 
cution for this caufe is not to be granted, only in cafe of felony, 
whereof juftice Stanford fpeaketh, but in cafe of high treafon, and 
petit treafon alfo. 

(19) Si home port faux money en cefi roialme^ counterfeit nu money 
dangliterre^ et fackant le money efire faux ^ £9*r.] By this branch {\x 
things are to be obferved. ' Firft, that the bringing in of counterfeit 
money, and not the countei-feiting is exprelfed in this word [apportJ] 
Secondly, that it muft be brought from a foraine nation, and not 
from Ireland, or other place belonging to, or being a member of 
the croM^ne of England, and fo it hath been refolved, fo wary are 
judges to expound this ftatute concerning treafon, and that in moft 
benigne fenfe : for albeit Ireland be a diftini5t kingdome, and out 
of the realme of England to fome purpofej, as to protections and 
fines levied, &c, us hath been laid : yet to fome intent it is ac» 
counted as a member of or belonging to the crownei of this realme. 
And therefore a writ of error is maintainable here in the kings 
bench of a judgement given in the kings bench in Ireland, fo as 
the judges did conftrue this ftatute not to extend to falfe money 
fcorought out of Ireland, Thirdly, it muft be to the fimiHtnde of 

C 3 ' th» 
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the inoney of England. Fourthly, that., the bringe^of it into this 
rcalmc,mu{i know it to be counterfeit. Fifthly, uttering of felfe 
money in England, though he know it to be falfe and counterfeit 
to the likcncfh o( the coyne of England, is no treafon within this 
iftatute, unlefle he brought it from a foraine nation, for the word* 
ht^fihomeapfKfrtf^^iuxmmuyen cejt realme. But if money falfc or 
clipped be found in the hands of any that is fufpicious, he may 
be imprifoned untill he hath found his warrant, pa' Jlatutum dt 
ptoneta magn' vet. Mag. Cart. fo. 38. a, parte. Laftly, \he muf! 
merchandize therewith, or make payment thereof, exprefled in 
thefe words, ^ftr merchandiser^ w paiment faire in dtcelptm^efeiptiof 
ie toy et/tm people. Sec more, de^ mmeta regUy and of the derivation 
thereof in the fecond part of the Inititutes, i« artic* fuper cartas 
cap. 20. 

Si home tuajl chancehiir^^ trefurer^ mt jufiice nofire fngniwr le roy del 
mn ianke eu del autery jufiice in errcy m dajjifes et touts duters jufticet 
0ffigncs doier et terminer efieunt en Itntr place fea/ant lour office. 

In this cafe albeit one intend to kill any of thefe here named in 
their place, and doing their office, and thereupon ilrike or wound 
any of them, this is no treafon: for our ftatute faith, fi hmetuafi 
ehancehfy ^c. If a man kill the chancellour, &c. For if it be 
treafon, death muft enfue. And the reafon wherefore it is treafon 
in thefe cafes is» becaufe fitting judicially in their places, (that is, 
in the kings courts) and doing their office in adminifbation of juf-^ 
tice, they reprefent the kings perfon, who by his oath is bound 
that the fame be done. And this ad extends only to the perfonif 
here particularly named, and to no other: and therefore extendeth 
.Mot to the court of the lord fteward, or of the conilable and mar- 
ihall, nor to the court pf the admiralty, or any otjier, nor to any 
ecclefiafticall court. Kay, it extends not to the high court of 
parliament, if any member of the lords houfe, or houfe of commons 
be (laine in his place, and doing his office, becaufe it is a^JuswAiffu^ 
and not mentioned in this a6t. But in ?U thoie cafes it is wilfiilj 
murder^ for the law implyeth malico. 

Etfiit ajfavoire q. in les cafes fuifmmts doit ei adjudge treafin q.Jk 
fxtenda a mfiie fiigriicr leroy et fa royall majefiie: et de tieltreafm U, 
forfeiture des efheates c^ppertient a nojtre feignior le rty cibien des tres^ e^ 
tenements tenus des autersy /cwte de luy mfme. 

(20) ^ Dts tres. et tenements tenus des outers ceme de hty mefme.\ 
This is an affirmance of the common law, and the reafon thereof 
\&y for that the offence is committed again ft the foveraigne lord the 
king, who is the light and the life of the common-wealth : and 
therefore the law doth give to the king in fatisfadion of his of- 
fence, all the lands, &c. which the offender hath, and that no fub-* 
je(^ fliould be partaker of any part of the forfeiture for this* 
offence. 

And where the words be [lands and tenements holden* &c»] 
yet the forfeiture extends to * rents charges, rents feck, common^ 
corrodies, and other hereditaments which arc not hblden, for in 
cafe of high treafon the tenure is not materiall. 

This cteufe hath 7. limitations. Firft, this aft extends not * to 

lands in taylc, (faving only for the life of tenant in tayle) but the 

forfeiture of efcheats isto beunderftood of fucblands and tenements, 

96 he might lawfully forfeit, i^d thefe generall woids take not away 

4 the 



Cap. i. Petit Treafon^ tp 

f he (hnitc of dmh conditionaP « but latter ftatutcs give the forfeiture f »4 H. 8. ca. 1 3. 

of cftates in tail. 2. Nor doth this a<ft extend to ufes, but • latter '" ^^' 33 H. 8. 

llatutes doc name ufes. 3. * Nor to rights of aftiony, where the "p**J'/tib. 7. * 

cntrie Is taken away, and fo is the law cleerly holden at this day. fo. 12, 13/ 

4> Nor to any conditions, but by a • latter ftatute conditions, un- ♦ajH.S.ca.^o*. 

ieflc they be infeparably knit to the pcrfon, be given to the king. 5 E. 6. ci. 11. * 

5. Nor to rights of entry, where any was in the lands ^ by title beforp 4 Lib. 3. fo. aio. 

the treafon committed, but fuch a right of entry is fince given by 7 H. 4. 6, &c. * 

latter (latutes. 6. Nor to lands or tenements, or rights 5 in auter « 33 h. %. c. 20. 

droits as in the right of the church, nor to lands in the right of a lib: 7.fo.ij. fca- 

wife, but only during the coverture, and it extendeth tb land i^cBcld's cafe. 

which the offender hath ** for life, for the forfeiture of the profifs ^ Englcfidd'g 

during his life. 7. It extendeth not to • a founderfliip of an **[?• 
houfe of religion in free alrmign^ for that is annexed to the bloud of 'A^''*- 

the founder. Here goods and chattels be not namcd^ but the fof- * 5E.6«^»V*/""*» 

feiture of them is imply ed in the judgement. \^^\ivV^Vlt 

* N^ta leaor,^he faid afts of a$ H. 8. 33 H. 8. j. and 6 E. % TcmVl. h. 8. " 

doe yet remain in force, notwithftanding the faid (lature of i Mar. Br. Coron..5. 

as it hath been often adjudged and refohred, and namely Mich. at. b , M^r. pter, 

Ja. In the exchequer chamber, in a writ of error, upon a judge- 108, 

ment given in the exchequer, between Ratcliffe, and the lord *hE.3.33.7«. 

SheffeiTd, by all the judges of England, and is agreeable to com- §i^** j' J?8'* 

mon experience. Ifcteat, 239* 

See more of high treafon in the next chapter fojlowing, cap. a. ii2Ei.Dicr2*8a. 

verbo* Etfiar ceo queplufairs outers ca/es^ ^c. Lib. 3.fo. 10. 1% 

Lib. 7. fo. 33. 34, 

N lib. 8. 72. 166. 

Ub. 9. fo. 140. 

Stanf. PI. Co- 

rpn^ 187. a. 

C A P. II, 
OF PETIT TREASON, 

WT ovefque ceo Uy adun auttr manner de treafon^ cejiajfavolr^i B«tton, ca. 8, 

quant un fervant tua fon maifier ( 1 ) ou un feme tua fon ^ ^'^* *^ 
iaran {%)^ou quant honufeculer ou de religion tua fon prelate a 

{'ue il doit foye et obedience (3^, Et de tid manner de treafon 
% forfeiture des efcheats appertenont a chefcun feignior de fon fee 
prefer^ &Cr« 

And moreover there is another manner of treafon, that is tQ 
(ay, when a fervant flayeth his mafter, or a wife her hu(band, 
or when a man fecular or religious flayeth his prelate to whom 
he oweth faith and obedience. And of fuch treafon the C 1^0 1 

efcheats ought to pertain to every lord of his own fee, &c. 

It was called high or grand treafon in refpeft of the royall mar 
jefty againft whom it is committed, and comparatively it is called 
petit treafon ^whereof now this, (htute fpeaketh) in refpe<^ it is 
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• 22 E. I. 
Mdth. Par. 874. 

^ 33 Afl-. p, 7. 
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Dier,54H.8.5o. 
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wgc. Ph. Clif- 
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Brittou, fo. 16. 

19 H, 6. 47. 
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Cap. 2, 



4oA{r.ubifuDra. 
et 16 £1. ubi lup. 

19 H. 6. 47. by 

all the judges. 



commttted againft fubje^ts and ixiferiour perfons, whereof this ad 
doth enumerate three kinds. 

(i) Quant un/o-vant tua fin matfter,'] This was petit treafon by 
the common law, for fo it appeareth by the * book of 1 2 AIT. that 
a woman fervant killed her niiftris, wherefore Ihe had judgement 
to be burnt, which is the judgement at this day of a woman for 
petit treafon. And herewith agreeth 21 £• 3. where the reader 
mufl know, that ih (lead of mae in that cafe you mufl read 
maifter. 

** And upon this a6t, if the fervant kill the wife of his mafter, it 
is petit treafon, for he is fervant both to the hufband and wife. 

* If the child commit parricide in killing of his father or mother 
(which the law-makers never imagintdany childe would doe) this 
cafe is out of this ftatute, unlefle the cliilde ferved the father or 
mother for wages, or meat, drink or apparell, for that it is none of 
thefe three kinds fpecified in this law. And yet the offence is far 
more hainous and impious in a child then in a fervant, for pcccaia 
contra naturamfunt graviffima ; but the judges are reftrained by this 
adl, to interpret this a6t, ajimili^ or a minme ad majus^ as hereafter 
(hall be faid. And * fome fay that parricide was petit treafon by the 
common law.' 

** A fervant of malice intended to kill his mafter, and lay in wait 
to doe it whileft he was his fervant, but did it not till a year after 
he was out of fervice, and it was adjudged petit treafon within this 
aa. 

(a) Uttfeme tuaf^n haron,'\ * This was petit treafon by the com* 
mon law, as it appeareth in our books. If the wife procure one 
to murder her hulband, and he doth it accordingly, in this cafe the 
wife being abfent is but accefTory, and fhall be hanged and not 
burnt, becaufe the accefTory cannot be guilty of petit treafon, 
where the principall is not guilty but of murder: and the * accef- 
fory muft follow the nature of tne principall: but if he that did the 
murder had been a fervant of the hufband, it had been treafon in 
them both, and the wife fliould have been burnt. And fo it it 
in the cafe before of a fervant, and in the cafe hereafter of a 
clerk. 

If the wife and a ftranger kill the hufband, it is petit treafon in 
the wife, and murder in the flranger> and fo it is in the cafe of the 
fervant next before, and of the clerk next after. 

Before this fiatute it was petit treafon, ^ quis falfaverit figillum 
domini/ui ile cujui familiafuit, Britton agreeth herewith. But thefe 
are taken away by this aft, and all other faving thefe, that arc 
here exprefled. 

(3^ Quant home feculer <m de religim tua fin prelate a que tl Jolt 
foy et obedience"^ This claufe is underftood only of an ecclefiafticall 
perfon, be he fecular, or regular, if he kill his prelate, or fupcriour, 
to whom he oweth faith, and obedience, it is petit treafon : and 
fo it was at the common law. And petit treafon doth prefuppofe 
a trutf, and obedience in the offender, either civill, as in the wife 
and fervant, or ecclefiafticall, as in the ecclefiafticall perfon. 

Aidors, abettors, and procurers of any of thefe petit treafons, are 
within this law. 

If the fervant kill his miftris, viz. his mafters wife, this is treafon 

(as iiath been faid) not by equity, for that is denied as well i'n 

* petit 



Cap. 2. Petit Trcafon* ^ ao 

pe^it treafon, as high treafon^ but it is within the letter of this ila- 
tute, for ihe is a mafter. 

la high treafon there is no acceflbiies, but all be principalis, and 
therefore tvhatfoever a6^ or confent will make a man acceifory to a f ^I 1 

felony, before the ^€t done, tlufiame will make him a principail in ag^g ^^ ^ ^ ^ 
cafe of high treafon. But in caib of petit treafon, there may be the laftitucct. 
acceflbries, either before, or after the aft 5lone, as in cafe of rour- Anic cleri, 
der or homicide. c 15^^11.3. R^ , 

Here it appeareth that a£b of parliament may bind men of the R^lV^^^^n. 
church, fecular, or regular, and no benefit of clergy allowed unto jo. impcriaPt"' 
them in cafe of treafon ; but ' her&of you Ihall read at large in the cafe, 
expoiition of the 15. chapter ofArticuU cltri, 

($) Et de tiel manner de treqfm forfeiture de$ ej^ais t^perieino/a a For cfchcatiiee 
ehefcwifeigmor de fin fee proper-^ See llerepf hereafter in the chapter the 1. part of the 
of forfeiture. ^ if a man feifed in fee of a £iir, mtirket, common, Inftitut. {tBi. s. 
rent charge, rent feck, warren, corrody, or any other inheritance^ ^^- ^3« «• 
that is not holden, and is attainted of felony, the kic^ ihall have ^ ^^ before^ 
the profits of them during bis life: but after his deceaie, feeing the ^P* ^' ^^*^ 
blood is corrupted, they cannot defcend to the heir, • nor can they nttxMau&cT' 
cfcheat becaufethey be not holden, they perifh and are ejctinA by ^^^^ '^ ^^ . 
aft in law: for in efcheats for petit treafon or felony, a tenure b inftitu^ijo^jx. 
requifite, as well in the cafe of the king, as of the fubjedt. verb. AvWa U 

An approver in cafebf felony, refiifing the combate with the tcirepereCche*. 
appellee, (hall have like judgment that is for petit treafon, fnrchator ^'*^* 4 H. 4. 
recufans duellum adjtidicatur fufpenM, et trahi in odium falfse accu/a* ^^J%^Xas&M» 
tionis: but yet it is not petit treafon, becaufe it is none of the 
three fpecified in this aA. ^ 

The cafe which Shard reciteth in 40 AIT. that a Norman being 40 Afl:a5. Viat 
leader of an Englifh (liip, who had Endiffa men with him, and ^H.^. caf.6. 
robbed divers upon the fea, and were taken and found guilty: and 
as to the Norman it was but felony (becaufe Normandy was loft 
by king John, and was out of the ligeance of £. 3.) and as to the 
Englifli it was adjudged treafon, and the offenders drawn and 
hanged, which was the judgement of petit treafon: but this cafe 
muft be intended to fall out before this flatute of 25 £• 3. for it is 
none of the petit treafons mentioned in this a£t« 

Et fur ceo que ptufors outers cafes de femhlables treafon (i) lUnmprafr^pn^ 
purront efcheer en temps avener^ queux home ne purra penfer ne ^^ hiih'LZ 
declarer en prefent: ajfentu eft^ que ft autre cafefuppofe (z) trea-- vUenwupoffiMU 
fon (3), que neft efpecifie paraAiount (4), aviegne de novel devant 
afeun ju/hcey demoerge le juftice fans aler a judgment de treafon^ 
tanque per devant noflre feignior le roy en fon parliament (5) 
Jbit le cafe mre. et declare (6), le qui le ceo doit e/ire adjudge 
treafon^ ou auter felony. 

And becaufe that many other like. cafes of treafon may 
happen in time to come, which a man cannot think nor de« 
clare at this prefent time: it is accorded, that if any other 
cafe fuppofed treafon, which is not above fpecified, doth bap- 
pen before any juftice, the juftice fhall tarry without going to ' 
judgement of the treafon) till the caufe be uewed ai)d declared 

before 
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h'tfott the king and his paHiament, whether it ought to' be 
judged treafon or other felony, 

(i) Simblabk tjcafon,'] In this cafe, the judges fliall not judge ^ 
Jimili^ or by equity, argument, or i:iferencc oT any treafon, high 
or petit, for no like cafe fliall be adjudged treafon, &c. And 
note this branch extendeth (as hath been laid) to the offence, viz. 
treafon, and not to tryall, judgement, or execution. 

(2) Planter cafe fuppofe treafon,^ No other cafe, though of as 
nigh or higher nature, i?c. fliall be adjudged treafon high or petit, 
as before it appeareth in the cafe o( paricide, anno i Mariay ubi 

Jupra, 

(3) Trea/on.l Either high treafon, or petit treafon, fo as this 
branch extendeth as hath been faid to the offence of , treafoii 
only* 

r 24 1 (4) Q^ »^ Jp^cifie far amount, "l This word \fpfcijie\ is to be 

Seethe x" fi. foecially obftrved, for it is as much to fay, as particularized, or 
tijh upoo ^he* ^ downe particularly : fo as nothing is left to the conftru£iion of 
fi^xyxxtydt fringe the judgc, if it be not fi)ecified and particularized before by this 
frrfinam. aft. A happv fan^Vuary or place of refuge for iudges to flyc unto, 

^ E ^ h ^ ^^^ "^ °^^"^ olood and ruine of his famiiy do lie upon Jtheir con- 
iie i*Mar. dF fc^^uces againft law. And if that the coDflru6>ron bv arguments 
Juftice L>aiir6n*i afimiltj or a minori ad majus had been left to judges, tne mifchi'efe 
i^oitj uU before U^is tlatute would iiave remained, viz. diverfity of opinionS| 

fnpid, ^,i,at ought to be adjudged treafon, ^hich this (latu'e hath taken 

I Msif. cap. I. away by expreffe words: and the flatute of i Mar doth repealc all 
tieafons, &c. but only fuch as be declared and exprcfTcd in thii 
«d of 25 E. 3. wherein this word [exprefled] is to be ob- 
feryed, 
Hot. Part. 5H.4^ . in the-parliament holden anno 5 H. 4. the earle of Northumber- 
iw. II, 12. See land came before the king and lords in parliament, and by hia 
9ni. 15. Ibid. petition to the king, acknowledged to have done againfl his alle- 
giance:' and namely, for gathering of power and giving of liveries^ 
whereof he prayeth pardon : and the rather, that upon the kings 
letters he yeelded himfelfe, and came to the king unto Yorke^ 
' where he might have kept himfelfe away. The which petition 
the king delivered to the juflices by them to be confidered. 
' Whereupon the Iprds rtiade proteilation, that the order thereof be- ' 

loFiged to them; as peers of the parliiiment, to whom fuch judge-* 
nTifeh^ belonged in weighing of this flatute of 25 E. 3. &c. and 
tt^y judged the fame to be no treafon, nor felon)^, but only tref- 
«7 Atf. p. 63. P^we finale at the kings will. And the opinion in a/ Aff. is de- 
nied, that if one of the indl6ters difcover the counfell of the king^ 
that it fliouW be treafon; becaufe it is not fpecified before in" this 
ad, and therefore neither high treafon, nor petit treafon. 

(5) Tanque per devantle roy etfon parliament, '\ By this it is appa- 
rent, that any like of other cafe ought to be declared by the whole 
parliament^ (and not by the king and lords of the upper ho'ufe 
only, or by the king and the commons, or. by the lords and com^ 
mons.) And fo wasi it done by the whole court of parliament in 
J R. 2. uiifupra. 5 Eliz. 18 Eli4. ubifupra^ and many other afts o^ 
parliament. 
Rot. Par. J^^n duke of Gwyeh and of Lattcafl'ef, fleward of Eng!^d». 

i7R.a.nu,»o. Jnd' Thomas duke ofGlocefler, conflable of England, the kings 
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lihd^s, complithi^ to the king, thaX Thooiat Talbot knight, tt^di 
fMitr his adherents, confpired the death of the faid dukes in divert 
pBXts of Ctiefbirei as the f oii; was confeiTcd and weU knowne, 
tad prayed that the parliament mig^t judge of the &ult (which 
petition was juft, and according to thti branch of the ftatate of 
*5 £• i') ^^ ^h^ record faith further: whereupon the king and 
icMxis in the parlianient adjudged the fame fa6t to be open and high 
(reafort : which judgement wanting the aflent of the commons, wai 
no declaration within this adt of 2$ £. 3, becaufe it was not by 
the king and his parliament according to this adt, but by the kin^ 
and lords only. 

(6) int le cafe nmfire et declare^ Gt'c] This declaration may be JlfulTa &S 
|ibfolute« or^ modo^ for a time. 14 c i, .Ae^ 

By tins which hath been faid it manifeftly appeareth, what dam- Anno 21 R. 2. 
Mbfeand damned opinions thofe were conCtrning high trcafon, *» Latin. 
pf Trefiiian chiefe juflice of the kings bench, Sir Robert Belknap 
phiefe juftice of the common ^bench, Sir John Holt, Sir Rc^r 
Fulthorp, and Sir William Burehe, knights, fellowes of the toid 
Sir Robert Belknap, and of John Lockton one of the kings fer- 
jeants, that were given to king R. the 2. at Nottingham, in the 
eleventh yeare of bis reigne. But more deteftable were the opi- 
nions of the juflices in 2 1 R. 2. and of Hanckford and Brinchley 
die kings ferjeants, (and the rather, becaufe they took no example 
by the punifhment of tiie former) which affirmed the faid opi- ^n/V.^ 
nions to be good and lawfull, faving Sir William Thirning chiefe f 2^ 1 

JDftice of the common bench ga 'e this anfwei*; That declaration of «• ^ J 

treafon not declared beiongeth to the parliament; but to pleafe, he 
find, that if he had been a lord or a peer of parliament, if it had 
been detnanded of him, he wotild have made the like anfwers. 
Thefe juftices ani ferjeants being called ifi queflion in die parlia- Rot.Ptrl.1R4, 
incnt holden am6 i H. 4. for their faid opinions, anfwcred as divers nu. 97. 
lords fpirituaU and temporall did) that they durft ho otherwifc ^^wfi^ww** 
do, for feare of death. It was tliereupon enafted, that the lords ^^^ ^JS^, 
fpirituall and temporall, or juftices, be ifot from thenceforth re- 
f eived to fay, that they, durft not for feare of death to fay the truth. 
Which opinions being fo manifeftly againfl otif faid a^ of 2 ^ £. 3. 
fifterwards in the parliament holden i H. 4. it is affirmed by au- » H. 4. ca. 3. 
thority of parliament, that in the faid parliament of 21 R. 2. 
divers ftatutes, judgements, ordinances> and ftablifliments were Seeth^confe- 
made, ordained, andgiven, erronioufly and dolefully in great dif- quenceoferro. 
lierifon and finall deftru6tion and undoing of many honourable "n^e^fhigi 
lords, and other liege people of this realme, and of their heires for treafon. 
0ver. And therefore not only that parliament of 21 R. 2. and iH.4.cap.4«^ 
the circumfbuices and dependances thereupon, are wholly reveHed, 
looked, voided, undone, repealed, and adnulled for ever, but alfo 
l3ie parliament holden in i x R. 2. by authority of which parlia^ 
ment, Trelilian, Belknap, and the reft pf thofe'iklfe juftices and 
ferjeants aforefaid were attainted, is confirmed, for that it was 
fas diere the oariiament affimieth) for the great honour and con^« 
.ihon profit ot the realme. 

it ft per cafe afcun hmke de ceft roiaJthe chivache arme^ Gfc .] 
And if p«xafe any man of this realme ride armed, &c. For 
i^tpofition hiereof, fee the chapter hereafter againft riding or going 
phned« 

For 
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For, the better inftruftion of the reader to difcemc what offences 
be high treafon or petit treafon at this day, it (hall be nec^flary to 
adde hereunto the ftatute of i Mar. whereby it is enacted, [That 
no a<^, deed, or offence, being by aft of parliament or Itatute 
made treafon, petit treafon, or milpriiion of treafon, by words^ 
writing, ciphering, deeds, or otherwife whatfoever, Ihsdl be taken, 
^ad, deemed, or adjudged to be high treafon, petit treafon, or mif- 
jirifion of treafon, but only fuch as be declared and expreiled to be 
^eafon, petit treafon, or mifprifion of treafon, in or by the a6l of 
parliament or ftatute made in the 25 yeare of the raigne of the 
moft noble king of famous memory, king Edward the third^ 
touching or concerning treafon, or the declaration of treafpn, and 
none other, &c. any aft or afts of parliament, ftatute, or fb- 
tiites, had or made at any time heretofore or after the faid ^5 year 
of king £. 3. or any other declaration or matter to the contrary in 
any wife notwithftanding.J 

Before this aft fo many treafons had been made and declared by 
aft of parliament fince this aft of 25 £. 3. fome in particular, and 
fome in generall, and in fuch fort penned, as not only the ignorant 
and unlearned people, but alfo learned and expert men were many 
times trapped and fnared : and fometimes treafons made or declared 
in one kings time, were abrogated in another kings time, either by 
fpeciall or generall words : fo as the mifchief before 25 E. 3. of 
the uncertainty what was treafon, and what not, became to be fo 
frequent and dangerous, as the fafeft and fureft remedy was, by 
this excellent aft of i Mar: to abrogate and repeale all, but only 
fuch as are fpecified and exprelTed in this ftatute of 25 E. 3. By 
which law, the fafety both of the king and of the fubjeft, and the 
prefervation of the common-weale is wifely and fufficiently pro- 
vided for, in fuch certainty, as nihil reli^m eft arbitri^ judicis. 
And certainly the two rules recited in the preamble of the laid aft 
of I Mariae, are affuredly true. The firft, [that the ftate of a king 
ftandeth and confifteth more affured by the love and favour of the 
fubjeft toward their foveraigne, then in the dread and fear of 
lawes made with rigorons pains and extreme punifhment for not 
obeying their foveraigne.] And the other, [that lawes juftly made 
for the prefervation of the common-weale without extreme punifh* 
ment or penalty, are more often, and for the moft part better 
obeyed and kept, then lawes and ftatutes^ made with great and 
extreme puniftiment.] Mitiut imperanti melius paretm\ 

In which aft five notable things are tp be obferved. Firfl", it 
cxtendeth (without exception) to all high treafons made by anv 
aft of parliament 13 nee the faid aft of 25 E. 3. Secondly, to all 
declarations of high treafons by any aft of parliament fince the 
faid aft of 25 E. 3. (as of the faid declaration in 3 R. 2. of killing 
an ambaflTadour and the like.) Thirdly, to all petit treafons made 
or declared by any aft of parliament fince the faid aft of 25 E. 3, 
Fourthly, albeit mifprifion of treafon is not mentioned in the aft of 
flj E. 3. yet every mifprifion of any treafon made or declared fince 
that aft by any aft of parfiaraent, is abrogated. Fifthly, no 
offence to be treafon, petit, treafon, or mifprifion of treafon, but 
only fuch as be declared and exprefl^d tp be treafon, petit treafon^ 
or mifprifion of treafon by the faid aft of 25 E. 3. Here three things . 
are to be obferved: firft, that this word [exprcfled] cxcludeth al| 
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implicatious or inferences whatfoever. Secondly, here tnifprifion of 
treafon is taken for concealement of high treafon or petit treafon, 
and only of high treafon or petit treafon fpecificd and cxprefled in 
the aft of a 5 E* 3. Thirdly, that no former judgement, attainder, 
prefident, refdution, or opinion of judges or jumces of high trea- 
fon, petit treafon, or mifprilion of treafon, other then fucih as are 
fpecified and exprefled in the faid a<El of 2^ E. 3. arc to be fol- 
lowed or drawne to example; for the words.be direft and plaine, 
[that from henceforth, no a6t, deed, or offence, &c. fliall be taken, 
had, deemed, or adjudged to be treafon, petit treafon, or » mifpri- 
fion of treafon, but only fuch as be declared and exprefled in the 
faid aft of 25 E. 3. &c. any aft of parliament or ftatute after 
25 E. 3. or any other declaration or matter to the contraiy not- 
withftandingO So as there is no high treafon, petit treafon, or 
mifpri (ion of any treafon made or declared by any aft of parlia- 
ment or otherwife fince the aft of 25 E. 3, but only fuch as have 
been made linGe the faid aft of i Marise, and of thole only fuch as 
were made •» perpetuall, and not during the life of queen Mary or 
of queen Elizabeth, whereof there be divers which now are (ex- 
pired, which you may reade being all in print. But there wanted 
nothing to the perfeftion of the ftatute of 25 E. 3. but a limita*- 
tion of fome certaine time wherein the offender Ihould be accufed. 

* Pofi intervaUum temporis accufator non erit audiendus^ niji docere po* 
t^ft fe fuljfe jufiis rationibus impeditvm* 

Or the declaration of treafon, &c. ^ Declarations made during 
the naturall life of queen Elizabeth ceafed by her death : for de- 
clarations may have limitations as well as ftatutes introduftory of 
new lawes. 

There is another excellent branch of a flatute made • in 
I & 2 Ph. & Mar. in thefe words. [And be it further enafted,by 
the authority aforefaid, that all trials hereafter to be had, awarded, 
or made for aiiy treafon, fliall be had and ufed only according to 
the due order and courfe of the common law.] 

jill trials,] *^Upon thefe >Vords many things have been ob- 
ferved by others. Firft, that the letter of this aft extendeth only 
to triall of high treafons, or petit treafons, and not to mifprifion. 
Secondly, foraine treafons are to be tried by the ftatute ^ of 3 ^JH. 8. 
cap. 2. and fo it vva«s refolved by all the juftices of England in 
Orurks cafe, and had been fo refolved before. But for trials of 
treafons to be had in Wales, or where the kings writ runneth not, 
in fuch fhires as the king fliall afCgne by his commifiion by the 

* ftatute of 32 H. 8. ca. 4. are abrogated by this aft, becaufe they 
are triable by the law. • ' 

*»lt hath been holden, that upon the triall of mifprifion of trea- 
fon there muft be two lawfull witnefTes, as well upon the triall, 
as upon the indiftment, as it was refolved by the juftices in the 
lord Lumleyes cafe, Hil. 14. Eliz. reported by the lord Dier, under 
his own hand, which we have feen, but left out of the print, 
which for other purpofes is cited hereafter^. Thirdly, it hath beene 
holden, that this aft extendeth not to the indiftment of any trea- 
fon, but to the triall by peers, if the offender be noble: or by 
freeholders, if the offender be under the degree of nobility : and 
therefore upon the indiftment which is in manner of an accufation, 
by the ftatutes of i E. 6. and 5 E. 6. two lawful! witneffes are re-. 

quiflte^ 
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treafon, high or 
petit^ as is ek- 
prdTed in the a^ 
of 25 £. 3. and 
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^ I Mar. cap. i. 
I & 2 Ph. 4n<i 
Mar. cap. 11. 
5 Eliz. ca. I. and 
II. 

18 £li». cap. I. 
13 £Hs. cap. 2. 
23 Eliz. cap. I, 
27 £iiz. cap. 2. 
3 Jac. cap. 4. 

^Braaonjlib. J. 
fol. 118. b. 

«*i3Eliz. cap. !• 
14. Eliz. cap. I. 
and cap. 2. 

*^ I & 2 Ph. and 

M. cap. 10. 

^ Sec the fecund 
part of the Xn- 
ftitutes, Mag. 
Carta, cap. 29. 
V€rbo(pcrjudI- 
cfum parium.) 

K35H. 8. cap.2. 
3 Mar. Dier, 1 32. 
lib. 7. fol. 23. in 
Calvin's cafe. 
Pafch. 33 Eli«. 
Orurk*s cafe. 

• 32 H. 8. cap .4, 

^ I E. 6. cap, IX. 
5 E. 6. cap. II. 
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See ? "Et. cap. 6. 
Stinf.Pl.Coron. 
$9- and ^^4. 
4 Mar. Coron. 
Br. 2X0* I>i«r» 
2 M;tf. 99. and 
J Mar. 13a. 
•. Nota the ge* 
imraUty of tb^fe 
wordt.. 

weratiaieneraUttr 
fnd inttUifenda* 
Sec hereafter 
c.49.«fP<racy» 



Hil. t4 El. Lo. 
i«umlejr*« ci|£;. 
ITbi lupn. , 
&Mar. DieryQ^y 
100. Thomas ' 
cafe.. * 



•Mich. 1345 
14 El. Rolibm*8 
cafe. 



* I & » Pb. and 

Mar.cix.fupra. 



Quifiti^: the words of th^ ftatute of i £. 6. in the taft branch be, 

ithat none (hall be indi<^ed, arraigned, i^ondemned, or convi^d 
or any treafon, petit treafon, mifpri^on of treafon, or for any words 
before fpecified to be fpoken, after the faid firfl day of February, 
for which the (40)0 offender or fpeaker (hall in any wife iuffcr 
p^ins of death, imprifonment, lofle or forfeiture of his goods, 
ch^teli, lands, or tenements, unlefie he be accuic^d by two fuffi«» 
^ient and lawful! witneiles, or (liall willingly without violence con- 
fefle the fame. 

JJota that [before fpecified] doe refer to the woDds mentioned 
before in the aft. i. It is inauifefb by the connexion of the 
words, y\%. [for any words before fpecified to be fpoken, Ac] 
2. Tiie treaibns in 2$ E. 3. were mentioned before. 3. Th« 
foil words be [for any treafon^ petit treafon, mlfprifion of trea* 
(on, &c.] 

And by J B. 6. ca. t i. it is provided by the laft claufe iaveonei 
[that none fhall be indiAed, arraigned, condemned, convifted, or 
attainted for any of the treafons or offences afore&id, or lor an)! 
* other treafons that now be» or hereafter fhall be, which (halt 
hereafter be perpetrated, committed, or done, unlefle the fame otRen-r 
der be thereof accufed by two lawfuU accufers, &c. unlefle the faid 

Bihy arraigned fhall wiUingly, without violence confefle the fame.} 
ere two things are to be obfcrvcd. i. The particular penning 
of both thefe afts, viz indicted, arraigned, convifted, &c. and the 
words of I & 2. of Ph. & Mac. extend to ttyalls only, and not to 
the indiftment. 2. Two lawfull accufers in the aft of 5 £. 6. are 
taken for two lawfull witnefTes, for by two lawfull accufers, and 
accufed by two lawfuU witnefTes (as it is faid i £.6.) is all one i 
which word (accufers) was ufed, becaufe two witnefles ought di- 
reftly to. accufe, that is, charge the prifoner, for other accufers 
iiave we none in the common law , and therefore lawfull accufers ' 
muft be fuch accufe^ as law allow. And fb was it refolved in 
the Lo. Lumleys cafe by the juflices: for if accufers fhould not bd 
fb taken, then there muft be two accufers, b)r ; £. 6* and two 
witneiles by i £. 6. And the flrange conceit in 2 Mar. that one 
may he an accufer by hearfay, was utterly denied by tli^ juftices 
in the Lo. Lumleys cafe^ And this word (awarded) in the flatutd 
of X & 2 Ph. and Mar. ej(tendeth to the tryall upon the ar- 
raignment, and not to the indiftment, for that is not faid to b» 
a^waxded. 

. And it was refolved by all the jnftices in • Rolftons cafe upon th# 
rebellion in the north, thkt thefe words [fhall willingly without 
violence confelfe the fame] are to be underftood where the part)^ 
accufed upon his examination before his arraignment, willingly 
confeiTed the fame without violence, that is, wiUingly without au)r 
torture : and is not meant of a confeliion before the judge, for he 
is never prefent at any torture, neither upon his arraignment wa^ 
ever any torture offered. And here corameth anpthtr ** ftatutc- 
made in 1 5f ^ Mar. to be confidered, by which it is provided, that 
treafon for the counterfeiting and impairing of the coin currant in 
this realiD, &c. the f|jFet\der therein, &c. fhall be indifted, ar» 
raigned, tried, convifted, or attainted by fuch like evidence, and 
19 fuch manner and form, as hath been ufed and accufliMsed with- 
in this realm, at any time before thq firfl year of king £. 6. Utf^ 
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Wberdn the fpeciall penning of tliis adt is to be obfervejJ, »:hicl^ 
ii^ ca(e of treafon concerning the counterfeiting or impairing of 
coin, &c,' hath by particular words reftored the evidence requifite 
by the common law, before the ffatute of i E. 6. as well upon the 
indictment as the triall. But the ad of i & a Ph. and Mar. cap- lo. 
e;^tends to trials only in other cafes of high treafon, and therefore 
that a£t extendeth not tp the indi6tment of other high treafons. 
jj^.lfp it is moft neceflary (as manv doe hold) that there ihould b^ 
tH o lawfiill accufers, that is, two lawfull witnefles at the time of the 
indidlment, for that it is commonly found in theabfcnce of the 
party accufed, and it may be when the party fufpefted is beyond 
lea, or in remote parts, and may be outlawed thereupon; and there- 
fore feeing tiie indidment is the foundation of all, it is moft necef- 
fary to have fubftantial proof in a caufe fo criminall, where proia- 
times opqrtent. ejjt luce clariores. Laflly, * if the indid^ment were part 
of the tryall, then ought he that is noble» and a lord of parliament 
be indi6led of high treafon, &c. by his pee^: for the tryall of h'm 
(without queftion) muft be by his peers: but the indidment of 
peers of the realm is always by iiree-hoklers, and not by their petrs, 
as hereafter fhall appear. We have been the longer herein in re- 
fpe6t of fome variety of opinion (for want of due and intire cnnfi- 
deration had of all and every part of that which hath been faid) 
xipon ierious ftudy touching this point, without refpeft of a com- 
mon wandring opinion, ' ^ 

And it feemeth that by the tncienr common law one accufer, or 
^'itnede was not fufficient to convid any perfon of high treafon : 
• for in that cafe, where is but one accufer, it fhall be tried before 
the con liable and marfhall by combat, as by many records appear- 
cth. * But the con^able and marfliall have no jurifdidtion to holl 
ple:;^ of any thing, which may be determined or difcufTed by the 
common law. And that two witnefles be required, ap[.eareth by 
our ^ books, and I remember no authority in our books to the con 
trary: and tti.e common law herein is grounded upon the law of 
God exprefled both in the old and new Teftament : * in are Quorum 
aut trium tejiium perihit qui interficietur : nemo occiiiatur uno contra fe 
dfcente teji'imoniiim. 

And this feemeth to be the more clear in the triall by the peers, 
or nobles of the realm, becaufe they come not de aUquo vicinetoj 
whereby they might take notice of the fa6l in refpeift of vicinities as 
other jurors may doe. 

Having now rehearfed whit others have faid and hpjdeo, we 
upon due confideration had of the whole matter will fet down our 
own opinion, and reafons, in tbefe four points following. Firft, 
that the ftatute of • 5 E. 6. cap. 11, is a generall law, and extends 
tp all high treafons, as well by the common law declared by the fta- 
tute of a 5 E. 3. as to any other ftatute made or to be made, the 
negative words of which ftatute be: [no perfon (ball be ^indided, 
arraigiied, convifted, condemned, or attainted for any treafon, that 
npw is, or hereafter ftiall be, &c. J Which words without all quef^ 
lion are generall, and fo to be taken. The words of thaJt fi;atutc be 
further, [unlefte the fame offender be accufed by two lawful accu- 
fers,] thefe two lawful accufers ar^ in jndgemert of law taken for 
two lawful witnefles, and that fof two caufes: firft, they muft be 
lawful, that is, alloiited by the Uws of the realm: and by the law, 
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upon the amjgimient of the prifoner upon the indidment of trea- 
fon, no other accufcr can be heard, iJut witncfles only. Secondl}^^ 
the words of the ftatute are [which faid accufers at the time of the 
arraignment of the party accufed, if they be then living, (hall be 
fcrought in person before the party fo accufed, and avow, and main- 
tain that which they have to fay to prove him guilty of the treafon, 
uiilefle the party arraigned (hall willingly without violence confeile 
the fame,] as by that ad it appeareth; \ow to avow and maintain 
that which th^ have to fay to prove him guilty of the treafon, is 
the proper office and duty of witnefles, and fo it is faid in the fta- 
tute of « I E. 6. c, 1 2, in the laft claufe (by two la -> ful witneflcs.) 
See the ftatute of 5 £1. c i. where it is faid [accufed by good and 
fufficient teftimony :] and to the fame intent, the ilatute of i & 2 
Ph. 2tnd Mariac, cap. 11. for the word [accufed.] 

1. Puniantur accufaiores penes dominum regemy qu^d amodb rex eh de 
faeiit «d» crtdat : et talis poena fiat etSj qualis deoeat fieri illis^ jui in* 
juftefideles dni. regis exharedari et defirui feeerunt^ t*fc. 

2. That this a6t of 5 E. 6. extend as well to petit treafon, as high 
tieafon, for the words be [any treafon] and fo doth the ftatute of 
I £. 6. cap. iz. 

3. That the ftatute of i & 2 Ph. and Mar, cap. ro. doth not 
abrogate the faid a<^ of i E. 6. or of 5 E. 6. For that a6l of i & i 
Ph. and Mar extends only to trialls by the verdift of twelve men 
>de vieineto^ of the place where the offence is alleadged* and ^ the in- 
diriment is no part of the triall, but an information or declaration 
for the king, and the evidence of witnefTes to the jury is no part of 
the triall, for by law the tryall in that cafe is not by witnefles, but 
by the verdi6t • of twelve men, and fo a manifeft diverfity between 
the evidence to a jury, and a tryall by jurv. And the word 
[awarded] in that ftatute doth prove that that aft/ extended only 
to the venire facias for trial, for neither the ir^diftTjent nor the evi- 
dence can be faid to be awarded: Veritas qua miuime defen/atury 
opprimitury et qui mm improhat^ approbate Et fie libere animam meam 
liberaii^, 

* The tryall again ft an aliennee, that lived here u^der the pro- 
te^iOn of the king, aAd amity being between both kirtgs, for high 
treafon, fliall by force of this aft of i &'2 Ph. & Mar. be tried ac- 
cording to the due courfe of the common law, and therefor^' in 
that cafe he ftiali not be tried per medietaiem lingua^ as he (hall be 
in cafe of petit treafon, murder, and felony, if he prayeth it. 

4. ** That a tryall in a forein county upon examination before 
three of the councell, &c. by the ftatute of 33 H. 8. csp. 23. is 
abrogated by this aft. of 1 & 2 Ph. and Mar. being a tryall con- 
trary to the due courfe of the common law, which is to have it 
tryed by jurours of the proper county, « but the indiftment being 
found in the proper county, it may be bv fpeciall commifljon 
heard and determined before commilTioners m any forein county, 
but the tryall muft be by jurours of the proper county ; and th:s is 
warranted by the courfe of the common law. And albeit when 
the terN(i begins, all commi (lions of oier and terminer in the 
county ji^here the kings bench fit, be fufpended during the term^ 
yet if an indiftment be found before fuch commiffioners before- 
the tearm, there nlay be a fpeciall commiffion made to« commif- 
fioners in the fame county, fitting the kings bench in that county, 
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to hear and determine the fame during the tearm : for the kbg^ bench. 
hath no power tp proceed thereupon, till the indiftment be before 
them. And it is the better, if the fpeciali commifEon bear tefie 
, after the beginning of the tearm. Note adiverfity between generall 
commiflions of oier and terminer, and futb a fpeciali commiffion; 
and the court of kings bench may be acijourned^ and in the mean 
time the commii&oners may (it there.> 

* And where it is provided by the ftatute of 33 H, 8. cap. %$., 
that peremptory challenge fhould not from thenceforth be ad* 
tfiitted or allowed in caies of high treafon, or mifprifion of trea-» 
fon : * this branch is abrogated by the faid a<Et of i Mar. For 4fhe 
end of challenge is to have an indifferent tryall, and which is re-, 
quired by law ; and to bar the party indicted of his lawfull chal* 
Icnge, is to bar him of a principall matter concerning his tryall: 
4nd all a£ts of parliament concerning incidents to tryalls contrary 
to the courfe 01 the common law, are abrogated by the laid words, 
[and that all trialls hereafter, &c.] but all this is to be under- 
flood of perfons under the degree of nobility; for in cafe of a 
triall of a noble man, lord of parliament, be cannot challenge at 
all any of his peers. 

' Henry Garnet fuperiour of the jefuites in England upon his 
arraignment for the powder treafon, did challenge Burrel a citizen 
of London peremptorily, and it was allowed unto him by the re- 
folntion of all the judges ; « fo as in cafe of high treafon, or mif- 
priQon of high treafon, a man may challenge 35. peremptorily, 
which is under three juries, hut more he cannot. 

Laftly, all fhtutes made before the faid a6t of 1 & a Ph. & Mar. 
for tryall of high treafon, petit- treafon, 6r mifprifion of treafon, 
contrary to the due courfe of the common law, are abrogated 
by the laid aA of 1 & a Ph. & Mar. and tryalls by the due courfe 
of th^ commoji law, with challenges incidents in thofe cafes are 
rcflored, 

^If a man be indi<Eled of higb treafon, he may at this day plead 
a forein plea, as he might doe by the common law, and (hall be 
tryed in the forein county; but otherwife it is in cafes of petit 
treafon, murder, or felony, for there it (hall be tryed in the county 
\vhere the indictment. is taken. 

Andforafmuch as the proceeding a^nft a noble peer of the 
realm, being a lord of parliament in lome points .agrees, and in 
other points diifereth from the proceeding againft a lubjeC!: under 
the degree of nobility: it (hall be neceffaiy to fliew wherein they 
agree, and wherein they differ. 

1. The noble peer of the reahtie muft be indidled before com- 
miffiqners of oier and terminer, or in the kings bench, if the trea- 
fon, mifprifion of treafon, felony, or mifprifion thereof be com- 
mitted in that county where the lungs bench fit, as it was re- 
folve4 in the cafe of Tho, d. of N. in an, 13. Elizj. And this is. 
common to both degrees to be indiiied by jurors of that county 
where the offence was committed. 

2. When he is 5ndi<Sted, then the king by his commiffion under 
the great feale conflitutes Ipme peer pf the realme, to be iac wVtf, 
ileward o( England : for i^s ftile in the commiffion, is, (ftnefchaUus 
Angl'ta) who is judge in this cafe of the treafon or felony, or 
^f the mifprifioa 9^ the fam^ committed by ^y pe^r of the realni.. 
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This commiffion reciteth the indi£iment generally as it is found : 
and power given to the lord fleward to receive the jndi^lnient, Sec. 
and to pxocccdy Jsam^um legsm et cwfuetudinem AngUdt. And a com* 
r matidement is given thereby to the peers of the r«dme, to be attend* 
ant and obedient to him : and a commandement to the lieutenant of 
the Tower to bring the prifoner before him. 

3. A certiorari is awarded out of the chancery to remore the in- 
dr^ment it felfe before the ftew^d of England indiUt^^ which may 

* either beare date the fame day of the (tewards commiffion, Or any 
day after. 

4. The fteward dire^s his precept under his feale to the com- 
jniffioners, 6lc. to certifie the indiftment fuch a day and place. 

5. Another writ goeth outof the chancery direfted to the lieute- 
nant of the Tower, to bring the body of the prifoner before the 
ibeward at fuch day and plage as he fhall appoint. 

6. The lord fteward maketh a precept under his feale to the lieu- 
tenant of the Tower, &c. and therein expredeth a day and place 
when he (hall bring the prifoner before him. 

7. The fteward maketh another precept under his feale to a fcr- 
jeant at armes, to fummon tot et tales JominoSy magnates y et proceret 
fmjus regni Anglia pradiSli /?. amitis £. pares^ per quos rei Veritas m€n 
Jius fciri poterit^ quod ipfi perf<maliter compareaia coram pradiSfo fenef- 
challo apud Weftm, tali die et hora^ ad faciend» ea qtue ex parte domini 
regis firent facienda^ t^c. Wherein fopr things are to be obfcrved. 
Jirft, that all thefe precepts moft commonly beare date all in one 
day. Secondly, that no number of peers are named in the precept, 
and yet there muft be twelve pr above. Thirdly, that the precept 
is' awarded for the returne of the peers before any arraignment ox 

V ^ plea j^eaded by the prifoner. Fourthly,' that in this caft the lord^ 

are not de vicinetOy and therefore the fitting and triall may be in any 
county of England,' And herein are great differences between the 
cafe of a peer of the realme, and gf one under the degree of nobi^ 
Jity, 

8. At the day, the fteward with fix ferjeants at armes before him 
takes his place under a cloth of eftate, and then the clerk of the 

I H. 4. s, crown delivereth unto him his commiffion, who redeliveretb the 

fame unto him. And the clerk of the crown caufeth a ferjeant at 
armea to make three oyes, and commandement given in the name 
of the lord high fteward of England to keep filence: and then is the 

1 H. 4, 1, commiffion read. And then the ufber delivereth to the fteward a 

white rod, who re-delivereth the fame to him agafne, who holdeth it 
before the fteward. Then another oyes is made, and commande- 
ment given in the name of the high fteward of England, to all juf- 
tices and commiifioners to certifie all indiftments and records, &c. 
Which being delivered into court, the clerk of the Crown readetli 
the return. Another oyes is made, that the lieutenai^ of the Tower, 
5fc. returne his writ and precept, and to bring the prifoner to tlie 
bar: which being done, the clerk reads the retpme. Another oyes 
is made, that the ferjeant at armes return his precept with names of 
the barons aid peers by him fummoned, and the return of that is 
alfd read. Another oyes is made, that all earles, barons and peers 
(which by the commandement of the high fteward be fummoned) 
r jQ Tj arifwer to their names, and then they take their places and fit down, 

9Pd their names are. recorded; and the entry pf the record is, that 



Cap; 



2. , Petit Treafbn. 49 



they appeaTi ad faciendum ea fua ex parti dwiUu regis eis^injut^enhtr. 
^ad when they, be ^li in their places, and the prilbner at the bar, '^ 

the high fteward declares to the prifoner the caufc of their afTembiy^ 
and perfwades him to anfwer without /eare, that he fhali be heard 
with patience, and that juftice fhall be done. Then the clerk of > H. 4. i, 
the crown reades the iadi<^ment, and proceeds to the arraignment 
^f the prifoner, and if ht ple^ not guilty, the entry is, tt dtJioc de - * 

hm et malo fmttfefuper parts Ju^y GjV. Then the high fteward gi v- 
eth a charge to the peers, eihoiting them to try the prifoner indif- 
ferently according to their evidence. 

9. The peers are not fworn, but arc charged, fvper fidelitatihia^ 
« ligeantiii domino regi debit is 7 for fo the record fpeaketh. 

10. Then the kings learned councell give evidence, and produce 
their proofes for the king againft the prifoner. 

11. But the prifoner, when he pleadeth not guilty, whereby he 
denieth the ^6t, he needs have no advice of councell to that plea. 
But if he hath any matter of law to plead, as Humfrey Stafford 
in I H. 7. had, viz. The priviledge of fanftuary, he ftiall have 

<;(yuncell ailigaed to him to plead the fame, or any other matter in In Scotland malt 
kw : as to plead the generall pardon, or a particular pardon, or criminall cafe% 
the like. And after the plea of not guilty, the prifoner can have no" yf*jj° "J^ ®^ 
councell learned affigned to him to anfwer the king's councell *i^*r«tf nwy 
learned, nor to defend him. And the reafon .thereof is, not be- have cooncdl 
<;aufe it concemeth matter of fiaft, for ex faBo jus ofitur : but learned, 
the true reafons of the law in this cafe are : Firft, that the teftimo- ^*^« hereafter 
nies and the prooik of the offence ought to be fo clear and manifeft, ^"^VeU^^c^ 
as there can be no defence of it. • Secondly, the court ought to ceming witncf - 
be in ftead of councell for the prifoner, to fee that nothing be ui^ged (ei, 
againfjt him contrary to law and right ; nay, any learned man that *See more hereof 
is prefent may inform the court for the benefit of the prifoner, pf J^^rntd i^°P?Mii^ 
^y thing that may make the proceedings erroneous. And herem ^^^ CrownT* 
there is no diverfity between the peer and another fubjecft. And 
tor the end that the triallmay be the more indifferent, feeing that the 
lafety of the prifoAer confifteth in the indifferency of the court, 
the judges ought not to deliver their opinions before-hand of any 
criminall cafe, that may come before them judicially. And we 
reade, that in the cafe of Humfrey Stafford that arch-traytor, Hnf- 1 H. 7. fo. i6« 
fey chief juftice, befought king ftenry the fevcnth, that he would 
not defire to know their opinions before-hand for Humfrey Staf- 
ford, for they thought it ftiould come before them in the kings bench 
judicially, and then thty would do that, which of right they ought :, 
and the king accepted of it. And therefore the judges ought not 
to.deliver their opinions before-hand upon a cafe put, and proofs 
urged of one fide in abfence of the party accufed : efpecially in 
cales of high nature, and which deferve fo fatall and extreme pu- 
nilhment. For how can they be indifferent, who have delivered 
their opinions before-hand without hearing of the party, when a 
fmall addition, or fiibftra^ion may alter the cafe : And how doth 
It ftand with their oiith, who are fworn, That they ftioiild well 
and lawfully ferve our lord the king and his people in the office of a. ,3 g, 3, 
juftice ? and they fliould do equall law, and execution of right to 
all his fiibjci^s, ^c. See more of this matter in the 13 te^tio'n ' 
bprc following, ^ 

, la. There be alwayes cither all, or fome of the judges ever atten- 

D % dant 
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dant upon the high fteward, and fit at the feet qf the peers, or 
about a table in the middeft, or in fome other convenient place. 
( 13. After all the evidence given for the king, and the prifoners 

anfwers, and proofs at large, and with patience heard : then is the 
prifoner withdrawn from the bar to fome private place tinder the 
cuftodv of the lieutenant, &c. And after that he is withdrawn, the 
lords tnat are tryers of the prifoner go to fome place to confider of 
their evidence : and if upon debate thereof, they fhouid doubt of 
any matter, and thereupon fend to the high fteward, to have confer- 
ence with the judges, or with the high fteward, they ought to have 
no conference, either wijh the judges or the high fteward, but 
[ 30 ] openly in court, and in the prefcnce, and hearing of the prifoner ; 

« r u cxj 9 ^^'^^ ^^5 refolved by all the juftices of England in the reign of ^ 
in the c!fe of the ^^^^ ^: ^' ^" ^^« ^afe of the lord Dacres of the North. And this 
lord Pacrcs of ^'^ ^ j^ft refolution; for when the lords lliould put a cafe, and 
the North, re- afk advice thereupon, the prifoner ought by law to be prefent, to 
Parted by juftice fee that the cafe or queftion be rightly put: ?nd therefore that no- 
tc hSr Vcm"^ thing be done in his abfence, untill they be agreed on their ver- 
we avQ ccn. ^.^^^ Hereupon it followeth, that if the peers of the realm, who 
are intended to be indifferent, can have no conference with the 
judges, or with the high fteward in open c^urt in the abfence of 
the prifoner j hfwrt'mi^ the king's learned counfell ftiould not in 
the abfence of the party aeculed, upon any cafe put, or matter 
ftiewed by them, privately preoccupate the opinion of the judges : 
and upon lo juft a refolution the cafe fucqeeded well, for the peers 
found the lord Dacres not guilty. 

14. A noble man cannot waive his triall by his peers, and put 

himfelfe upon the triall of the country, that is, of twelve 

Mag. Carjt.^ freeholders : for the ftatute of Magna Carta is, that he muft 

<5»p. %^ be tried pa pares. And fo it was refolved in the lord Dacres cafe, 

vhi fiipra, 

♦ ReibW«d by 'S' * '^^ peers ought to continue together (as juries in cafe of 

all the judges. Other fubjecfts ought to do) until they be agreed of their verdid » 

Mich. 13 & 14 and when they are agreed, they all come again into the court, and[ 

Tho^d^'k"/"^^ take their places, and then the lord high fteward publicly in open 

Norff. " * court, beginning with the puifne lord, (who in the cafe of thei 

X H, 4. fo. I. ^^^^ Dacre was the lord JVIordant,) faid unto him : My lord Mor- 

X0B/4. 6. \>. dant, is William lord Dacre guilty of the treafons, whereof he 

13 H. 8. fo. 12. hath been indicted or arraigned, or of any of them ? And the lord 

S Hma ^i ^ ft^nding up (aid, Not guilty : and fo upward of all the other lords 

port!"*" ^^' Jf^'^iifni who all gave the Vame verdi<a : In which cafe the entry 

is, fuper qtw W. Cemes E* tsf caieri antediSli pares injianter fuper 

fidelitatihus €5* legeaniiis diiio domitta regi dehitis^ per prafatum Jene'^ 

Jeallum ah inferiori pare ufq ; adfupremum feparatim puhlice examinati 

dicunt quod W. dominus Dacre non eft culp, ^c. 

1 6. The peers give their verdift in the abfence of the prifoner, 

and then is the prifoner brought to the bar again : and then doth 

the lord fteward acquaint the prifoner with the verdift of his peers, 

and give judgement accordingly, either of condemnation or ac- 

quitall. But it is not foin the cafe of another fubjed: for there 

^e verdict is given in his prefence. 

Rot. Roman. 1 7* Every lord of 'parliament, and that hath voice in parlia- 

17 E. i. m. fi. ment, an^ called thereunto by the king's writ, fliall not be tried by; 

Adam Orlecoii y^ pccrs, but Only fuch as fit there ratione mbilttatis. as dukes^ • 

B. of Hereford. *- / . • marquilRs^ 
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marquifleSy couhtes, vifcounts or barons, and not (uch as are 
lords of parliainenty ratione httroniarum^ quas tenent injure eccUJia^ by 
reafon bt theii: baronies which they hold in the right of the church, 
as arch-biihppsy and biihops, ana in time pail fonie abbots and 
priors, but they ftiall be tried by the countrey, that is, by free- 
holders, for that they are not of the degree of nobility. 

18. » No noble man fhall be tried by his peers, but only at the 
fuit of the king upon an indictment of high treafon, or mifprifion 
of the fame, petit treafon^ murder, or other felony, ot mifprifion 
\of the fame. But in cafe of a premunire or the like, though it 
be at the fuit of the king, he fhall not be tried by his peers, but 
by freeholders. And fp m an app^ale at th6 fuit of the party for 
petit treafon, murder, robbery^ or other felony, he (hall be trycd 
by freeholders. See more hereof in the fecoad part of the Infli- 
tutes, Maena Carta, cap. 29. 

19. * And albeit a man be noble, and yet no lOrd of the par- 
liament of this realm, (as if he be a noblernan of Scotland, or of 
Ireland, of France, &c.) he fhall be tried by knights, efquires, 
or others of the commons. And fo it is of the fonne of a duke, 
marquifTe, earle, &c. he is noble, and called lord : and yet becaufe 
he is no lord of parliament, he fliall be tried as one under the de- 
gree of a peer, and lord of parliament. 

20. No peer of the realm, or any other fubjeft fhall be con» 
vifted by verdiiEl, but the faid offences mufl l>e found by above 
four and twenty, viz. by twelve, or above, at his indiClment, or 
by twelve peers, or above, if he be noble, and by twelve, and not 
above, if he be under the degree of nobility. 

21. A peer of the realme being indifted of treafon, or felon V, 
Or of mifprifion, as is aforefaid^ and duly ttanfmitted to the lords^ 
may be arraigned thereof in the upper hoiife of parliament, as 
frequently in parliament tolls it doth appekre : but then there mufl 
be appointed a fleward of England, wnd fhall put hinl to anfwer : 
and if^ he plead not guiltjr, he fhall be tried per pares fuos^ and then 
the lords fpiritual ihufl withdraw, and make their proxies : but no 
appeal of treafon can be in parliament, ■ but is oufted by the 
ftatute of 1. H. 4. cap. 14. 

22. * And as the beginning (viz. the finding of the indictment 
by freeholders) is equall to them both: fo the moft extreme and 
heavy judgement^ if they be foand guilty, b equal to both, &c. > 
which you may reade in the firft part' of the Inftitutes, Se6t. 
147. 

23. • And though the commiffion of the lord fteward be only 
in thefc latter times hac vice^ yet may the fame be adjourned, as 
Other commiffioners hac vice may. And fo it was holden in the 
lord Dacres cafe. And fo it was done by the fteward of Eng- 
land in the cafe of R. earle of S. and of F. his wife, who ad- 
journed his commiflion until the next day. 

24. If execution be not done according to the judgement, then 
the high fteward in the cafe of a pecrr or the realm, or the court 
or commiffioners in cafe of another fubje<5t, may by their precepts 
under their feales comttiand execution to be done according to the 
judgcnierit : but in cafe of high treafon, if all the reft of the judge- 
ment (faving the beheading, which is part of the judgement) be 
pardoned, this ought to be under the great feale of England. 

D 3 25. And 
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3j. And when the fervice is perfprsned, then is an oyes mad^ 
for the diflblving of the commiffion ; and then is the white rod, 
which hath been borne and holden before the fteward,by hipi takeo 
in both his hands» and broken over bis head. 

Laftly, the indi£lments together with the record of the arraign- 
ment, triall, and jijdgement, Siall be delivered into the king's l)cnclv 
there to be kept and inrolled. 

Hitherto we' have fpoken when a noble man doth app^r, ^4 
plead' not guilty,' and put himfelf upon his peers : Now let us i^ 
what (hall be had againfl him when he is indi&ed s^nd appears not^ 
and cannot be taken : and generally he fhall be outlawed, ^^yWr- 
dum cotronafwum. But how doth that (land with Magna Charta^ 
nee fttper eum ihimus^ nee fuper eum mrttemufj nifi per Ugc^U jndiciun^ 
par'mm Juorumt That is to be intended, when he appears and 
pleads not guilty, and puts himfelf upon his peejrs : but when h^ 
abfent* himfelf, and will not yeiUi himfelf to the due tryaU of his 
peers, then he fiiall be outlawed per judicium cwronatwum^ or elfe h^ 
fhould take advantage of his own contumacy, and flying from 
judgement. ' For proces to be awarded upon the indiftmcnt or ap- 
peal of treafon, felony, or trefpafs, either again ft a nobleman or any 
other, fee the ftatute oi 6 H. 6. and & H. 6. and if the proces ana 
order prefcribed by thofc ftatutesbe not purfued, the outlawry ma^ 
be reverfed by writ of errof, which writ ought to be ^nted to 
him ex'mei-ito juftiti,g^ as it was adjudged in Ninian Men vils cafe; 
and thofe ftatutes doe extend as well to the kings bench,, as to 
other courts having by commifliop p^wer to hear an4 determiner 
the fame, and very few outlawries of treafon or fplopy^ are o^ 
force and validity in law, for that thefe a6ts are not p\irfued 

And thefe a6ls are well expounded by our * bopks, and therefoc^ 
they ihall not need to be recited at large* This is nece{&ry to b^ 
added, that the opinion of Stanf, PL Cor. rSs, 1. upon the ftatuta 
of 33 H. 8. c. 20. is, where the attainder is not erroneous, but 
tavyfull by the courfe of the law : and fo it was rcfolvcd, Tr, aS 
Eli^ and thereupon * the ftatute of a8 Eliz. ca. %, was made^^ 
that no attainder that tfeen was for any high treafon fiiould l^e re- 
verfed for error where the party was executed. But that a^ ex.^ 
tendeth only to attainders before tbs^t aft, and where the pytyat* 
tainted fuffered pains of death, as hath been faicf. 

But admitting the proces be awarded according ta thefe- ftatute^^^ 
and the truth is, that the party indifted of high treafon (he h? 
noble or other) at the time of the outlawry pronounced^is out of the 
realm, &c. whether may he avoid the fame by wrTt of error <? The^ 
anfwer is, that he might have avoided the fame by writ of erroy at the; 
common law r but now in cafe of high treafon he is barred of his 
writ of error by the ftatutes of 26 H. 8. and 5 E. 6. which ftajtutes- 
are expounded to extend generally to all treafons,. but thofe 
ftatutes extend not to any other offence than high treafon only, 
and therefore all other o&nces remain as they did at the common 
law for that point. 

Now for that all indiitoents for any offence whatfoever, as well, 
of noblemen, as of any under the (ftgfee of npbility, ought by 
the common law of the realm to be by, perfcns duly returned^ 
and by • lawfull liege people, indifferent as they„ft;and unfworn,. 
and without any denomination of any : a gpod and profitable law 

" '\ was- 
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* was made ia that bdialf at the parliaineQl hbldcn it H» 4. in^ * » H. 4. ca.9. 
thefe words. Iiem becaufe that now of late * inquefts were taken » stanf. pj. cor. 
at Weftm' of perfoDs named to the ^juftices, without due return of 87. c. 
the iherif, of which perfons Ibme were * outlawed before the faid? ^ Rot Pari. n. 
juilices of record, and fome fled to lanftuary for treafon, aad fome H. 4. na. 15. m 
for felony, there to have refuge; by whom as well many ofFendera ^he kings bench. 
were indicted, as other lawful! liege people of ouf lord the king, ^^'<*- »" ^- 4* 
I not guilty T>y conibiracy, abetment, and falfe imagination of othei; * ^' 

pertons tor their Ipeciall advantage and fingular lucre, againit the « e. 4. i^e!* 
courfe of the common law ufed and accuitomed before this time. 3 h. 6. 55. 
Our faid lord the king for the greater eafe and quietnelfe of his 26 Air. 2S. 
people, will and granteth, that the fame indidment fo made, with ^ u H. 4. 41. 
all the dependance thereof be ^ revoked, adnuUed, void, and hoi* e 14. h. 4. 19. 
den for none for ever. And that from henceforth no indictment f 21 e. 
t>e made by any fuch perfons, but by enqueft of the king*s law-» 15 e 3. chal. 
i fill « liege people, in the manner, as was ufed in the time of his 113. 27 A/r. pa. 

noble progenitors, returned by the flierifs, or baylifs of franchifes,- ^S- 2^ ^^- 24* 
I without any ^ denomination to the Iherifs, or baylifs of franchifes ^^Aff^ i'g'* 

j before made by any perfon of the names, which by him ihould ^^ g 3/chaii. 

be impanelled, except it be by the officers of the faid (herifs or 94. 6 R. 2. chjif. 
bayli£$ of franchifes fworn and known to make the fame, « and »oa, 7 H: 4 ia 
other officers, to whom it pertaineth to make the fame according 2 1 E. 4. 74. 
to the law of ^glsifid- And if any indiament be made here- ^^ «• 6- 9-^ 
after in any point to the contrary, that the fame indiament b€ alfo j ! h| - ' ,^*' 
I void, revoked, and for ever holden for none. g k " 

' The body of this aft confifteth upon two diftin^ purviens or ^^ 

branches, the one to remedy a mifchief pad, the other to provide 

' lor the time to eome. The firft branch confifteth of a preamble 

and a purvien : and the preamble containeth thefe eight parts. Firfti, 

j it iheweth divers inquefts had been taken at Weftminfter by per- 

f fons named to the juftices. Secondly, without due return of the 

I flierif. Thirdly, of which fome were outlawed before the faid 

f juftices of record. Fourthly, fome fled to fandtuary for treafon, 

[ and fome for felony. Fifthly, by whom many offenders were in- 

di6ted. Sixthly, ioroe not guilty. Seventhly, by con^iracy, &c. 

\ £ightUly, that all this was againft the courfe of the common law. 

By the body of the aA, it is enacted that the fame indictment, with 

aU'the dependance thereof, be revoked, and made void. Then 

I foUoweth the fecond branch or purvien for the time to come, and 

j this purvien confifteth of divers parts : Firft, in dcfcribing by 

! what perfons indi^ments puffht to be found, and therein i . fri- 

Mfn^, that is, not by any ftich perfons, having reference to the ] 

preamble, wluch perlons we have before particularly diftiuguiihedi 
ft. Pofitmy that all indictments muft be found by perfons of thefe 
qualities, i . They muft be the kings lawfull liege people. 2. Re- 
turned by ftierifs, or bayhfs of franchifes, and other ofiicers to 
I horn it pertaineth. 3. Without any denomination to the ftierife, 
iyli£», or o^er ofiicers t and this purvien is in affirmance, and de- 
cilsuratory of the common law. - ' ' 

The fecond part of the purvien is introduftory of a new law, vi^. 

that if any indictment be made hereafter in any point to the con^ 

f trary^ that the fame indictment be void, revoked, and holden for 

none. Wherein thefe two things are to be obferved : 1. That this' T 33 J 

, is a ^rnerail law, and extendeth to all indictments for ai^ crim^ de*> 

D 4 fault. 
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feiilt, or offence* whatfocvcr: for the words be [if any mdi£tment] 
generally without naming of any court, ^r before whom. a. If 
the indictment be found by any'perfons that arc outlawed, or not 
the kings lawful! liege people, or not lawfully returned, or dcno- . 
minated by any, viz. by all or any of thefc, tl^t then the indidt- 
nnent is void, for the words be, [if any indiftment be made here- 
after in any point to the contrary, &c.] Upon this ftatute hi the 
cale of Robert Scarlet before the juftices or affize at Bury in the 
* county of Suffolk, in fommcr vacation, lo Ja, R. theie points 
were refolvcd and adjudged: Firft, where at the feifions of the 
peace holden at Woodbridge in the faid county of Suffolk, Robert 
Scarlet by confederacy between him and the clerk, that was to read 
the panncU ol the grand jury returned by the fherif, (whereof he 
was none, albeit he laboured the fherif to have returned him) that 
the clexk.fliould read him as one of the pannell, which was done 
accordingly, and he fwom. It was reiolved ^d adjudged that 
this cafe was within the ftatute, for that he was lk)t returned by 
the fherif. Secondly, that where the refl of the great inqueft 
giving faith to him indiifted fcventeen honed and aood men upon 
divers penall flatutes, which was done by the faid Robert Scarlet 
• 47 E. 3. t. nialicioufly. It was refolved and adjudged, that albeit he * alone 
f H. 4. 10. was fworn without the return of the flierif, and all the refl duly re- 
al E. 4. 74. turned, yet this cafe was within ^his ftatute, and all the indidk- 
mcnfc found by him and the reft were void by this flatutc: for 
hereby it appeared what mifchief fuch a one might doe. Thirdly, 
that Robert Scarlet upon this cafe had offended againfl the faid 
a£t, and might be indicated thereupon : and accordingly he was up- 
on fufEcient proof of the fa£t, as aforefaid, indited upon the faid 
aft, andpleaded not guilty, and was found guilty. Fourthly, that 
this a6l extended not only to indiftm^ts of treafon and felony, 
but of all other offences and defaults whatfoevcr, according to the 
, generality of the words. Fifthly, confidcration was had of the a6t 

} Jl* %. ea» Ti. of 3 H. 8. cap. 12, and refolved clearly that this flatute had not al-. 
tcrcd the a6k of 1 1 H. 4. in any thing concerning the offence of 
Scarlet, as unoh that, which fhall be faid of the zSl of 3 H. 8. ihali 
appear. And upon hearing of councell learned what they could fay 
ill arrefl of judgement, at lafl judgement was given, that he fhould 
be fined and imprifoned, and orderied by the court that no proces 
fhould goe out upon the faid indictments found by the faid great 
, inqueft, whereof Scarlet was one. 

13ut notwithflanding this good law, through the fubtilty, and un- 
true demeanor of flierifs, and their miniflers, great extortions and 
oppreflions be and have been committed and done to many of the 
kings fubjefts by means of returning at fefiions holden wkhin 
counties and fhires for the body of the fhire, the names of fucfc 
perfons as for tlie fingular advantage, &c. of' the faid fherifs vinS\ 
their miniflcrs, wiU be wilfully forfworn and perjured by the fi- 
nifter labour of the faid flierifs and their miniflcrs, by reafon where* 
of many fubflantial perfons, the king's true fubje^s have been 
wrongfully indifted of murders, felonies, and mifdcmeanours : and 
fometimeby labour of the faid fherifs and their miniftcrs, divers 
great felonies and murders have been concealed, &c. For remedy 
of which mifchiefe it is enafted by the faid flatute of 3 H. 8. 
cap, 12. That the juflices of gaol delivery, or Juflices of peace, 
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whereof one to be of the quorum, in their open fcffions may «r- 
form the pancll returned by the fherif to inquire for the king, by 
putting to and taking out the names of th^ perfons fo impanellea 
by the difcretion of the fidd juflices, &c. and that the flierif (hall 
return the panells fo reformed. This a<ft extends only to juftice? yy^ ,j 
of gaol delivery, and of the peace: the body of the aft for offences c«. 24, 
is generail and evident. Vide 1 1 H. 7. cap. 24. 

Nota Le^cTy that the aforefaid parliament of 1 1 H 4. begun in 
^ttdef^a Hilktriiy anno 1 1 H. 4. and the fame tearm, viz. Hil. 1 1 H. 
4. fo. 41.^ it was according to the laid aft of 11 H. 4. refolved by 
Gafcoign chief juftice, and all the reft of the juftices, that an in- 
diftment of febny found by an inqueil before $ H. 4. whereof one 
w:as outlawed of felony, and another was acquitted by the generail 

eirdon, fo as they were not prohi et legales hmines to enquire as the 
w willeth, and aftec the party had pleaded not guilty to the felony, 
it was awarded, that all the indiftments by them found, were ad- 
nulled and made void. Hei;ewith agreeth Stanford in his pleas of Stinf. PI. cor. 
the crown, fo, 87. and 88. Vide F. tit. Indiftment 25. and Co- ?^^i^;„^t'^"- 
ron. 89. and Brook tit. Indiftment a. Note the aft faith, that andCMon. 89! 
they were outlawed before themfelves, fo^as the court may take Br. tit. India.*- 
knowledge thereof of themfelves, or of any other, as amicus curia : ' 

but the lafeil way for the party indifted is to plead, upon his ar- 
raignment, the fpeciall matter given unto him by the ftatute of 
1 1 H. 4. for the overthrow of the indiftment, with fuch averments, 
as by law are required, (agreeable to the opinion of the Lord 
Brook. Uhifupra.) and to plead over to the felony, and to require 
councell learned for the pleading thereof, which ought to be granted, 
and alfo to require a copy of lo much of the indiftment, as fhall 
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be neceflary for the framing of his plea, which alfo ought to be ^^ h.6 
granted. And thefe laws made for indifferency of indifters, ought W. %, ca. 13. 
to be conftrued favourably, for that the indiftment is comn^only x E. 3. ftat.». 
found in the abfence of the party, and yet it is the foundation of all *^*:. '7- 
thexeft of the proceeding. , .. ,, ^ ^A^i^ 

To draw to an end concernmg tryals : it is regularly true, that be duly had. 
by the coinmon law the tryall ihall be in the county, .where the Dfer 3 Mar. 
indiftment is taken: and by the aforefaid aft of 35 H. 8. treafons !3»»_i3a. 
and mifprifions of treafons committed or done out of the realm, &c. 
ftiall be enquired of, heard, and determined before the juflices of 
the king's bench, &c. Now the cafefel out upon this ilatute to 
be thus : * one was indifted before the juftices of the kings bench, « ^ , ^ 
at the tearm holden at Hertford, by a jury of the county of Hertford, ^5 ^i in?hcca(ie ' 
for divers high treafons committed out of this realm, and after the of FrancUDa- 
tearm was adjourned to Weftm. in the county of Midd. The *«»• 
queflion was, by which of the counties the party indifted (hould be 
tried: and it was refolved, that he lliould be tried by men of that 
county where the indiftment was taken. But otherwife it iS upon - ^j ^ . 
tlie flatute of 5 El. ca. i . the cafe being, that Horn bilhop of W inch. * * 
tendred to Edmond Bonner late bifhop of London, in the county Mich. 6 ft 7 EL 
of Surrey, within his dioces the oath of fupremacy according to ^'^^ ^^' *34- 
the aft I Eliz. which Bonner refufed, and this was certified by the Ben^**'*"^* 
bilhop of Winch, into the kings bench, then fitting at Weft- ' 

minfler in the county of Midd. Now, by the flatute of 5 El. he 
that refufeth the oath is to be indifted of a premunire by a jury of 
Midd. as a jury of that county mijght doe for any offence done in 

that 
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that county, and extendeth only to the kididmtnt, wliere the 
words of the a6t of 3 j H. 8. be, [dial be enquired of^ heard, and 
determined,] the queflion upon the ilatute of 5 £liz. was, if Bonner 
ihould appear and plead not guilty, by what county he fliouid be 
tried, whether by a jury of Midd. where the indi^hnent was, or by 
a junr of Surrey, where the offence was committed ; and refolved 
that h^ ihould be tried by a jury of Surrey : for the ftatute of 5 El. 
e^ctendeth to the indidmeot only, and leavetb the triall to the com* 
mon law, which appointeth the tryall to be, where the offence 19 
committed, and £3 a manifefl diverfity between the two caie» : for 
regularly by the common law in all plea$ of Che crown, dskt q9h 
juri /uljacere^ uhi dcUquii. 

It is aow neceflary to be known, how prifboen (to fpeak once 
fpr all) committed for treaion, or any other offence ought to be 
demeaned in prifon. Bra£ton faith, fiUnt prafaks in careert cm-- 
ttnendas, ddmnare^ ut in vinatlis afntintatttury fid ku}ufm9di interdiSa 
fwit a kgct quia career ad continemUs^ mn ad puniaid^s haberi debeat: 
Aud in another place he faith, Cum autem taUter capttu coram juftic, 
efi produeendus^ product non debet ligatis manihus^ (quamvis inter*, 
dum geftaus c^mpedes propter evajtonis periculum^ ei hoc ideoy m videahtr 
cqa^us adaliqaatu purgaiioHem/ufcipiendam. 

* If felons come in judgement t© anfwer, &c. they fhall be out 
of irons, and all manner of bonds, fo that theur pain (hall not take, 
away any manner of reafon, nor them conflrain to anfwer, but at 
their free will. ^ And in another place he faith^ and of prifoners 
we will that none (hall be put in iron$, but thofb-l-^ which ihadl be 
taken for felony, or trefpafs in parks or vivaries* or which be found- 
in arerages upon -account, and we defend that otherwife they ihall 
not be puniihed nor tormented. ^ Omnes autevt attachiaiila licet 
vicecomiti inprifma cuftodvre^ ^e, non tamen adptmitnd\ Jed ad cujio* 
diend*y ^c, .^ It is an abiife that prifoners be cliarged with irons^ 
or put to any pain before they be attainted. 

• Quidam facndos arraniatus defelonia po/uii fe fuper patriam^ &f 
Jletit ndbarrcem, in fetris^ fed per pr^ceptum ju/Hc. liheratvr k ferris. 

And there is no difference in law, as to a priefl and a lay man, a» 
to irons. 

^ Prefentat quod ubi qmdam Robertus Bayhem de Tanefi^ captusfuity 
€sf in prifona caftri Lincoln detentus pro quodam debitoftatut* mercatoni 
in cufiodia Tho% Boteler conftabularii caftride Lincoln tbi prad, Tko. h 
Boteler pojitii iffum Robertum in profundo gaole inter lemnes in vUlpri^ 
fona contra * forman flatut, Cffc. et eodem prafundo deiinuir^ quoufqitff 
idem Robertus fecit finem cum eo de 40 j. quos ei Jhhit per extttf' 
fonem* 

So as hereby it appfeareth, that where the lawrequirctli that a. 
prifoner fliould be kept \vifaka^^ arSia cujhdia, yet that that mult 
be without pain or tormetit to the prifoner. 

Hereupon two queftions do arife, when and by whom the rack, 
or brake in the Tower was broujght in. 

To the iirft, John Holland earl of Huntingdon^ was by kSng 
H. 6. created duke of Exeter ,-and anno 26 H. 6. the king granted 
tahim the office of theconftable&ipof the Tower: he and WiU 
liam de la Poole duke of Suffolk, and others, intended to have 
brought in the civill lawes. For a berinraag whereof, the duke of 
jjpicter being conftable of the Tower^firfl: brought into the Tower 

the 
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the rack or brake allowed ip many cafes by the civil law : 4nd HolicnAcd. 
thereupon the rack is caHed the duke of Exeter's daughter, becawfe f • ^^o- &«• 

, - ^* . , ^ . ^1.1 ■* Innocentem co- 

he^rftbrpujht It thither. o- t u r. r ^, ^ git mendri dolor. 

ff> the fcconft upon tpis occapQH} Sir John Fortcfcqe ch^i^ Fortcfcuc. ca« 
juftice of ]pnglan4* wrote his booK in conunendatioa of the lawet a». fo. *4- 
of England, and tn^rein preferreth the fame for the gqverpinent of 
this countrey before the civill law; and particularly that all tortures , 

and torments of parties accufed were direftly againft the common 
lawes of England, and fliewed the inconvenience thereof by fear- 
fiill example, to whom I uefer yoi* being worthy your reading. So 
as there is no law to wlrraiit tortures in this land, nor can they be 
juftified by any prcfcription being fo lately brought in. 

And tbc ppet in defcribing t^ iniquity of Ss^d^99thi|jiy that 
cruell judge of hell, faith, 

Caftigatquey auditque doUs^ fubigitque fatetu VirgiK 

Firft, he puiiiihed before he heard, and when he had heard bij| 
dcni^ he compelled the party accufed by torture to confefle it, 
Jkitfar otherwife doth Almighty God proceed^^Btf «r^:f J ^/^^fftf/«j; loJ^^ ,g j ^ * 
^ X. VoQat, 2, hutrrogaU'i. JuJicat. To conclude this point, it &c. Johri 7! 51. 
is againft Magna Carta^ cap. 29. Kullus liber homo^ ^c, aliquQ mndo- Nunquld lex 
iiifiruatm^ necfuper eum ibimus^ nee fuper eum tnittemusy mji per legale J^" J"<*»c,a' 
judicium parium fuorum^ aut per legem terra. * And accordingly all •"^'IfSial^ah* 
the laid ancient authors are againft any paiue. or torment to be put \m '^^ 
or iniSi^ed upon the prifoner before attainder, nor after attainder^ 
but according to the judgement. And there is no one opinion in 
Qur books, or judiciaU record (that we have fet;n and remember) 
for the maintenance of tortures or torments, 5^c. p „ , 

And now, to conclude this chapter of treafon, ' It apptfawth in Vwbil,^u« ^o**' 
tjie holy fcripture, that tray tors never profpered, what good foever bcrawdit* 
they pretended, but were moft feverely and exemplarily puniflicd: '^Wimb. 16. jf 
As • Corah, Dathan, and Abiram, by miracle : dirupta efi icr^afiA 3*. & 27. 3, 
fukbus ecrum^ et aperiens os funm devoravit ilhs^ ^c, ^ Athalia the * Regum, ir. 
daughter of Amri, interfe^a eft gladio. • Bagatha and Thara againft l\^ j 
Al&ierus, ^ppenfm efi uterq\ eorum in patibula^ <* Abfolon againft a ^ 33^ jg**!' 
David. Su/penftts in arbore^ et Jmb infixit tres tanceds in corde ejus. 14. 
• Achitophel with Abfolon againft David. Sufpendio int&Fiit^ he * » Sam. 17. 23. 
hanged himfelfe. ^ Abiathar the traiterous high prieft againft So* T ?6 1 
lomon. Abiathar /acerdott dixit rex9 &c. Et quidem vir mortis is^ f - ' 
fedhodktenminterficiami C^c. BJecit ergo Solomon Abiathar^ ut nan ^ <i^**/*^' 
ejfet facer dos. « Shemei againft David, ^/a^;o £ar<f7/ir5«j. *^Zinari 5,6. r Reg » 
^^ainft £la, who burnt himfelfe. * Theudas (qui occifus efly et cir^ %, &c. 46. 
eiter 400 ^1 credebant <•/, difpeift funt et reda^i ad nihilum) and ^ 1 Regum itf. 
Judas Galilaeus, ipfe petiit, et omnes quotquof confenferunt eiy difperfe 9- &c. i«. 
fiail. Laftly, *^ Judas Ifcariot, ficundum nomen ejus vir occiJiontSy the ^^* "^P®^- 5- 
tray tor of tray tors. Et hie quidem pojfcdit agium de mercede ins- i ^^| Apoft. i. 
q»itati^/u^, id fufpenfus crepnit medius^ et diffufajimt omnia vijcera 18. Math. 27.5! 
ejus,^ laqueo fe fufpen- 

Pcrufe oyer all our books^ records, apd hiftories, and you ftiall ^^^'^}^^^^ 
findc a principle in law, a rule iareafon, and a trial in experience,, ^^{f^^yfactt^l'd 
thai treafon doth ever produce fatal and final deftrudiion to the of- ittfamtsnaataperm 
fender^ and never attabeth to the defired end, (two incidents infe- firam navm in 

parable thereunto.) * And therefore let all men abandon it, as the f «« fpfi vebitur. 

moft poifoaotii bait of the deviU of Hell, and follow the precept in *,^^'][/J^^^-^" 
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holy fcripture, Fear God, honour the king, and have no companj 
with the fedicious. 

See more of treafoa in the next chapter of Mifpi^on, &c. and in 
Frincipall and Acceflbry, in the title of Judgement and Execution : 
and the chapter of Mmmackta, Single Combat, &c. the refidiie 
ofthisadof 25 E.3. 
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OF MISPRI&ION OF TREASON. 



Mifprifio prodi- 
tionis. 
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MISPRISIO commeth of the French word mejffris which pro- 
perly fignifieth ncgle£t or contempt : for [mes] in compofi^ 
tion in the French fignifieth mid as mis doth in the Engrliili 
tongue ; as mifchance, fpr an ill chance, and fo mefprift is iilap- 
prehended| or known. In legall underftanding it fignifieth, when 
one knoweth of any treafon or felony, and concealeth it, this is 
mifprifion, fo called, becaufe the knowledge of it is an ill know- 
ledge to him, in refpe^l of the fevere puni&ment for not revealing 
of It : for in cafe of mifprifion of high tr^fon he is to be imprifones 
during his life, to forfeit all his go^s, debts, and duties for ever, 
and the profits of his lands during his life : and in cafe of felony, 
to be fined and imprifoned. And in this fenfe doth the faid fla^ 
tiite of I & 2 Ph. and Mar. fpeak, when it faith. Be it declared, and 
enacted, by the authority aforefaid, that concealement or keeping 
fccret of any high treafon be deemed and taken only, mifprifion of 
treafon, and the offenders therein to forfeit and fuflFer, as in cafes 
of mifprifion of treafon hath heretofore been ufed. • But by the 
common law concealment of high treafon was treafon, as it appear-* 
eth in the cafe of the lord Scrope, an. 3 H. 5. and by Bradlon, 
lib. 3. fo. 118. b. and 119 a. 

' It is mifprifion of high treafon, for forging of money, which 
neither is the money of this realme of England, nor currant within 
the fame. 

* Mifprifion of high treafon in concealing of a bull, &c. Sec 
the ftatute. * / 

* It is faid in 2 R. 3. that every treafon or felony includeth in it 
a mifprifion of treafon or felony. Therefore if any man kqoweth 
of any high treafon, he ought with as much fpeed as conveniently 
he may to reveale the fame to the king, or fome of his privie coun- 
ccU, or any other magiflrate. And mifprifion in a large fenfe, is 
taken for many great offences which are neither treafon nor felony. 
Whereof we ftialT fpeak more hereafter, being in this place relbained 
to mifprifion of treafon. 

See John Coniers cafe, Dier 296. That the receiving of one 
that hath counterfeited the king's coine, and comforting of him 
knowing him to have counterfeited the king's coine, is but mif- 
prifion. 

See more of Mifprifion of Treafon in the chapters of High Trea- 
fon, and of Principall and Acceffory. 

CAP* 
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CAP. IV. 

Felony by compaffing or confpiring to kill the 
King, or any Lord, or other of the King's 
CounfelL 

NEXT hereunto we have thought good to fpeak of the ftatute of ^ h. 7«€ap. f4» 
3 H. 7. the letter of which law wifueth, 

Jtem^ ppOjR.ASMUCH as by quan-els made to fuchas 
^ have been in great authori^, office, and of counfell 
with kings of this realme, hath enfued the deftrudion of kings, 
and the undoing of this realme; fo as it hath appeared evi- 
dently, when compaffing of the death of fuch as were of the 
kings true fiibjeds was had, the deftru6Honof the prince was ima- 
gined thereby : and for the moft part it hath growne, and been 
occafioned by envie, and malice of the kings own hou(hol(i- 
fervants ; as now of late fuch a thing was likely to have en- 
fued : * and for fo much as by the law of this land, if aduall . • Kot^ 
deeds be not had, there is no remedy for fuch falfe compaf> 
iings, imaginations, and confederacies had againft any lord, or 
any of the kings counfell, or any of the kings great officers in his 
boufhold, as fteward, treafurer,and comptroller: and io great in- \ 
conveniencies might enfue, if fuch ungodly demeaning (hould 
not be ftraitly puniflied before that a£hiall deed were done. 
Therefore it is ordained by the king, the lords fpirituall and tem- 
porall, and the commons of the faid parliament aflembled, and< 
by authority of the fame, That from hence forward, the 
fteward, treafurer, and comptroller of the kings houfe for the 
time being, or one of them, have full authority and power to 
enquire by twelve fad men, and difcreet perfons of the chequer 
roll of the kings honourable hoi^fhold, if any fervant admitted 
to be his fervant fworne, and his name put into the chequer roll 
of his hou(hold, whatfoever he be, ferving in any manner, of- 
fice, or roome, reputed, had and taken, under the flate of a 
lord, make any confederacies, compaffings, confpiracies, or 
imaginations with any perfon or perfons, to deftroy or murder 
the king, or any lord of this realme, or any other perfon fwotne 
to the kings counfell, fteward, treafurer, or comptroller of the 
kings houle ; that if it be found before the faid fteward for th« 
time being, by the faid twelve fad men, that any fuch of the 
kings fervants as is abovefaid, hath confederated, compafled, ' 

cpnipired, or imagined, as is abovefaid, that he fo found by 
^at inquiry, be put thereupon to anfwer. And the fteward, 
trpafurer, and ^pmptroller, or two of them have power to de- 
s * tqrpame 



73 t Compafling to kill the Klilg, 6tc. Cap. 4. 

tcrminc the fame matter according to the law. And if he put 
him in triall, that then it be tried by other twelve iad men of 
the fame houlhold : and that fuch mifdoe'rs have no challenge^ 
but for malice. And if fuqh mifdoers be found guilty by con-> 
feiSon, of otherwife, that the faid oiFente be judged felenyy itxtS 
they to have judgement and execution as felons attainted ought 
to haVe by the common law. 



t38] 



See before in 
the chapt, of 
High Treafon. 
Verb. Overt 
Aet. 



Sfetc/brft in tlic 
chapt. of high 
tredron. Ubi fup. 



This a6^ divideth itfelf into two gencrall parts, viz. the preamble, 
and the body of the a£t. In the preamble three things are to be 
obferved, 

I. That by quarrels made to fuch, as are in great authority, of- 
fice, and of counfell with the kings of the realm, have enfued the 
dcftruftion of the kings, and the iSndoing of the realm* as in the 
records of parliaoient, and hiftories of king E.a. R. i. king H. 6. 
^c. yo«i may read. And as king William Ruliis was flain in fhft' 
new forcft by tiie glance of an arrow, fo the overthrow of the king, 
&c. hath foflowed by glances, and confequents, when the tow of 
cie|lrii<ftion hath been aimed at the overthrow of thofe, who were \rt 
great authority neer about, and dear to the king, not daring in dt* 
xt^ manner to aim at the king himfelf. Therefore, the firft con- 
clufion is, that when the compafling of the death of luch, as were 
of the king's true fubjefts was had, the deftniftion of the prince was 
lAtegijied fhereby, 

a. That for the moft part, it hath grown by envy and nialice by 
the king's' own houilioid fervants: and the reafon thereof is, for 
that they being of the kings houflibid, have greater and readier 
means cither by night, or by day to deftroy fuch as be of great au- 
thority, and neer about the king : and fuch an attempt and con- 
fpiracv was before this p«rliament made by fome of this kings houf- 
hold Servants, and great mifchief was like thereupon to iSve en- 
fued, \5fhich was the caufe of the making of this ad. 

a. The conclufion of the preamble is, that by the law of the 
land, if .afluall deeds be not had, there is no remedy for fuch felfe 
compaffings, &c. This is a ti'ue declaration : for the bare confpi; 
racy of the death of any lord or other of the king's counceH, t>r of 
the fteward, treafurer, or comptroller, unlefle they had been flain 
indeed, was no felony before this a£t', and fo refolved upon the con- 
tempt and confpiracy aforefaid. 

. In the body of this a<ft, fix things arc enacted. Firft, that the 
offender muft have three qualitiejs, !♦ He muft be the kings fer- 
vant fvvorn, a. His name muft be put in the cheque roll of the 
kings houftiold. 3. He muft be under the ftateof a lord: and if 
he confpire with any other, that is not of the kings houfliold, yet 
is the confpiracy within this a<5l, but he of the king's houlhold is 
only the felon within the purvien of this ftatute, as it appeareth by 
the words of the ftatute. 

Sesondiy, againft what perfons the offence made felony by this 
aft is to be committed ; and in number they be four. i. To 
deftroy or murder the king. By this a6l it exprefsly appeareth by the 
judgement of the whole parliament; that befides the confederacy, 
comparing, confpiracy, or imagination, there muft be fome other - 
overt a<ft or deed tending thereunto, to make it treafon within the 
ftatute of 2 5 E. 3. And therefore the bai^e confederacy, compafling, 
t confpiracy, 
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' confpiracy^ or imadnations by words only, b made felony by 

\ this a6t. But if the confpirators doe provide any weapon,. or 

ether thing, to accomplifti their devilifh intent ; this and the like 
1 < IS an oven a6t to make it treafon. 2. Any lord of this realme 

I being fworn of the kings councell : for by the purvien of this 

^ ' aft, he muft be alfo of the kings councejl : this is underftood of 

!• the kings privy counce;!!, and fo throughout the aft. 3. Any 

! other pr the kinffs councell' (tliat is, the kings privy councell) be- 

I ing under the degree of a lord. 4. The fleward, treafurer, and 

\ comptroller of the kings houfhold, being great officers, though 

they Be not of the king's councell. 
» irhirdly, the third generall part exprefleth the perfons to whom 

power is given to enquire and determine this felony. The fteward, 
[ treafurer, and comptroller, or any one of them may enquire* Apd 

I they or two of them have power by this aft to hear and determine the ^g ^ ^^ 

fame; and though the words be for the inquiry, that they three, ^^ a'ai'itI 
,or any of them, &c. yet an indiftment taken before two of them 27 H. 6. 8. 
I as good, becaufe it is tor advancement of juftice. And this aft is ^7 ^< ^* '3* 

J in nature of a comroiffion to them, for other commiffion they need 

I not to have : and this you may fee in divers other afts of parlia-* 

[ ment of like nature. If any the houfhold fervants confpire the 

i death of the fteward^ treafurer, and comptroller, yet by force of 

this aft they are judges of the caufe, and none other can be, and 
in that cafe, they will affift thcmfelves for their direftion^ with [ 39 J 

ibme grave and learned men in the laws. But if the death of any one 
• of them be compafTed, thea it is more convenient that it be heaid 

\ and determined before the other two. 

Fourthly; the fourth part fetteth fdrth, firft, how the inquiry, 
and after, the trial fhall be made, that is, that the inquiry mull be 
ynade by twelve fad men and difcreet perfons of the cheque roll of 
the kings houfhold: and' when the offender hath pleaded not 
guilty, the tryall fhall be by the like perfons. And here though 
this aft limiteth the inquiry to be by twelve, yet if it be inquired 
of by more than twelve, the prefcntment is good, but the tryall 
fnufl be by twelve only. 

Fifthly, no challenge fhall be made, but for malice. 

Sixthly, by the context of the whole aft, the confpiracy, that p'^^f^'f^**' 
is to be heard and determined by this aft, mufl be plotted to be ** *^*' 
done within the kings houfhold. ^ 

The offender a^infl this flatute fhall have the benefit of his 
clergy: for whenfoevcr felony is made by any flatute, and the 
benefit of clergy is not exprefsly taken away, the offender fhall 
have his clergy. 

See the flaiute of 3 & 4 E. 6. whereby amongft other things in 3 *^4E- ^•«*- J* 
feme ctife it was high treafon, and in fome cafe felony, to in- 
tenH, or goe about to kill, or imprifon any of the kings privy 
founcell, &c, from which felony, the benefit of fanftuary, and 
clergy was taken away : but thefe treafons and felonies are repealed 
{>jr tjie ftatute of J Mar, 
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OF HERESIE. 
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CONCERNING hercfie five things fell into confideration, 
Firft, who be the judges of hercfie. Secondly, what (hall be 
adjudged hercfie. Thirdly, what is the judgement upon a 
man convided of htrrcfie. Founhly, what the law alloweth him to 
fave his life. Fifthly, what he fhall forfeit by judgement againft him. 
Touching the iirft, an herctique may be conviftcd • before the 
archbiftjop and other bifliops, and other the clergy at a gencrall 
fynod, or convocation, as it appcareth both by our books, and bv 
hiilory. See the ftafute of aj H. '8. cap. 19. revived by x El. 
cap. I. ^ 

^ And the bifhop of every dioces may conviA any for hercfie, 
and fo might he have done before the flatute of 2 H. 4. ca. S5. us 
it appcareth by the preamble of that aft in thefe words. 

a. I El. ca. I. ^ Vid. 23 H. 8. ca. 9. F» N. B. Ubi fupra. 5 El. ca. 23. xo H. 7, 
17. b. Dod.'5/Stud. lib. 2. ca. 29. Br. 2. Mar. cir. Herefy i. j 

Whereas the diocefens of the feid realme cannot by their 
juritdi^lion fpirituall, without aid of the faid royall ma- 
jefty> fufEciently corre£b the faid falfe and perverfe people, 
(i. heretiques named before) becaufethe faid falfe and perverfe 
people doe goe from dioces to dioces, and will not appear be^ 
fore the faid diocefans, but the fame diocefans and their jurif- 
didlion fpirituall^ and die keys of the church with thecenfures 
of the fame, doe utterly contemn and defpife. 

Now that ftatute dotji provide, that the diocefan of the fame 
place, fuch perfon or perfons^ &c. may caufe to be arretted, and 
under fafe tuftody in his prifons to be detained. From this adi 
and other adis and authorities quoted in the margent, thefe two 
r j|.o ] conclufions arc to be gathered, firft, that the diocefan hath jurif- 

di£lion of herefy, and fo it hath been put in ure in all queen Eli- 
zabetji's reign : and accordingly it was refplved by Flemming chief 
juftice, Tanfield chief baron, Williams, and Crook juftices, Hil, 
(g. Ja. R. in ^he cafe of Legate the heretique, and that upon a con- 
viAion before the ordinary of herefy, the writ of </? lutrerico com- 
burendo dqth lie. Secondly, that without the aid of that aft of 
Q, H. 4. the diocefan could imprifon no perlon accufed of herefy, 
but was to proceed againft ,him by the cenfures of the church. 
And now feeing, that not only the faid aft of 2 H. 4. 
but $5 H. 8, c. H* are repealed, the diocefan cannot im- 
prifon ^any perfon accufed of herefy, but muft proceed againft 
bim, as he might have done before thofe ftatutes, by the cenfures , 
of the church, as it appcareth by the faid aft of a H; 4. c. 1 5. 
Likewife the fuppofed ftatute of j R. 2. c. 5. and the ftatutes of 
% H. 5. c. 7. 25 H. 8. c. 14. 1 &: 2 Ph. .and Mar. c. 6. are all re- 
pealed^ fo a^ no ftatute made againft hereti^^ucs ilsuidelh now in 
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force: and at tins day no perfon can be indited, or impeached 
for herefy before any temporall judge, or other^ that hath temporall 
jurifdidtion, as upon perufall of the faid ftatutes appeareth. 

£very archbifliop of this reaime may cite any perfon dwelling %3 il. t* ta^ 9. 
in any bifhops dioces within his province for cauies of herefy, if 
the bifhop, or other ordinary immediate thereunto confent, or if 
that the fame bi(hop, or other immediate ordinary, or judg^ doe not 
his duty in punifhment of the fame. 

2. Touchine tht fecond point, if any perfon be charged with 
herefy before tne high commiffioners, they have no authority to 
adjuage any matter or caufe to be herefy, but only fuch, as hath 
been fo adjudged by t-he authority of the canonicall fcripture, or 
by the firft four generall councells, or by any other general! coun^ 
qell, wherein the iame was declared hereiie by the expreile and 

Slain words of the canonicall fcripture, or fuch as (hall hereafter 
e determined to be herefy by parliament, with the affent of the 
convocation : for fo it is exprefly provided by the faid a6t of 
I El,/ And albeit this provifo extendeth only to the faid high 
commiiBoners, yet feeing in the high commiffion, there be fo 
many biihops, and other divines, and learned men,' it may ferve 
for a good d]re£tion to others, efpecially to the diocefan, being a \ 
fole judge in fo weighty a caufe. ^ 

No manner of order, aft, or determination for any matter of ^ 2h ct^ *• 
religion, or caufe ecclehafticalU had or nuide by the authority of 
the parliament in anm 1 £1. (hall be aiccepted, deemed, inter* 
preted, or adjudged herefy, fchifm, or fchifmaticall opinion, any 
order, decree, ientence, conflitution, or law (whatfoever th6 
iame be) notwithilanding. 

There was a ftatute (uppofed to be made in j R. 2. that com- - 1^ ^^ j^j ^ 
miflions fhould be by the lord chancellor made, and direfted to cap. 5. repealed 
fiierifs, and others, to arreft fuch as fhould be certified into the ^y i £. 6. c. 1%, 
chancery by the bifhops, and prelates, ♦ mafters of divinity, to J ' ^'/** "; J« 
be preacheit of herefies, and notorious^ errors, their fautori, main* i/^af'*^^i Ju*. 
tainers, and abetters, and to hold them in fbrong prifon, until they nityCandbatcheT 
will juftifie themfelves to the law of holy church. By colour of lors of dmnity) 
this fuppofed aft, • certaine perfons, that held, that images were "p^ doaori of 
not to be worfhipped, &c. were holdcn in ilrong prifon, until they ?***?'7 "* 
(to redeem their vexation) miferably yeelded before thefe mafters of a^^^^ ^j^^f^ 
divinity to take an oath, and did fwear to worfhjp irtiages, * which i^ R.'a. m.*i7w 
was aeainft the morall and etemall law of Almighty God. We in Dorf. 
hav^ laid (by colour of the faid fuppofed ftatute, &c.) not only in J ^*°^- *o.4, 
refpeft of the faid opinion, but in refpeft alfo, that the faid fup- 5^„"' w^j '^ 
poied aft, was in truth never any aft of parliament, though it was je^zaf • 

entred in the rolls of the parliament, for that the commons never gave pfai. 97. 7. 
their confent thereunto. And therefore in the * next parliament, iMn 5. it. 
the commons preferred a bill reciting the faid fuppofed aft, and l^^' ^^^'^ 
conftantly affirmed, that they never aflented thereunto, and there- ^^'^h!"1 nit. 
fore defired that the faid fuppofed ftatute might be aniented, and ^. Rot. Ptrt. * 
declared to be void : for they protefted, that it was never their in- 
tent to be juftified, and to bind themfelves and their fucceftors to 
the prelates, more then their anceftors had done in times paft : and 
hereunto the king gave his royall aflent in thefe wordsj Y phift em 
f9y* And mark well the manner of the penning the aft : for fee- T^\ ] 

ine the cdcnmons did not aiTent thereunto, the words of the aft be^ 
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It is ordained and. aflented in this prefent parlianaent, tbat^ fcc« 
And fo it tVas, being but by the king and the lords. 

It is to be known, that of ancient time, when any a(5ts of par- 
liament were made, to the end the fame might be publifiied, and 
underftood, efpeciaily before the ufe of printing came into £ng* 
lan^), the ads , of parliament were ingrofled into parcfiment, and 
bundled up together with a writ in the king's name, under the 
great feal to the (herif of every county, fometimie in Latin, and 
u>metime in Frencli^ to command the ihenf to proclaim the faid 
flatutes within his bayliwick, as well within liberties, as without. 
And this was the courfe of parliamen:tary proceedings, before 
printing came in life in England, and yet it continued after we had 
the print, .till the reign of H. 7. 

Now at the parliament holden in 5 R. 2. John Braibrook biiliop 
of London being lord chancellor of England, caufed the faid or- 
dinance of the king and lords to be inferted into the parlia- 
mentary writ of proclamation to be proclaimed ampngil the ads 
of parliament: which writ I have ieen, the purclolc of which 
writ, after the recital^ of the ai^s dire6ted to the flicrif of N. is 
in .thefe words. Nos vokntes diffas emcordias^ Jhe twdinatlmps in mn- 
nihtu et Jingulis fuis articidis invidahiliter •hfervari^ tibi pr^cipimus 
ijuod pradi^as concordias^ five-ordinatimes in locis iifra baltvam tuam^ 
uhl melius expedire vohterisy tarn infia Uhertatht quam extra^ publicc 
froclamari^etieneri faciei juxtafwmampvahotatam. Tefte rege apitd 
Wefim. 26 May^ anno regni regis R, 2. 5. But in the parliamen- 
tary proclamation of the a6is pafled in anno 6 R. 2. the faid a& of 
6 Rr 2. whereby the faid fuppofed aft of 5 R. 2. was declared to 
be void, is omitted : and afterwards the faid fuppofed aft of 5 R. 2. 
was continually printed, and the fkid aft of 6 R. 2. hath by the 
prelates been ever from time to time kept from the print. 

Certain men called Lollards were indifted' for herefy, upon the 
faid flatute of 2 H, '4. for thefe opinions, via. Quod nan eft meri" 
torium ad San^um Thomitfn^ nee ad SanBam Mariam de fFalfingham 
peregrinari, 2. Nee imagines crucrfixi et aliorum fim^orum adoroie* 3. 
NuUi facerdoti confaeri niji fili Deo^ ^c. Which opinions were 
fo far from herefy, as the makers of the flatute of i Eliz. had great 
caule to limit what herefy was. ^ 

And afterwards they thought not good to contain thefe opinions 
in any indiftment, but indifted them in general words, one of 
which indiftments as to lollardry and herefy followeth. yu7ati 
dicunt fuper emum facrammtum^ quod A. jR. E, D, LoUardi et falfi 
harettci die JdFois poft hebdomadam Pafcha^ anno regni regis H, 6. pojt 
conqueftum nom^ apudAbendon in com* Bftks infra virg.falfb et proditme 
ut communes prodit^es^ et infurr chores cmfpiraverunty imaginati fuerunt^ 
rf ad invicem confcederaverukt cum quamplurimis proditoribus illis affo* 
ctatis^ etfehnibus de eorum comitiva, et eofum falfa malitia pr^tcogitata^ 
ut coatmunes infidiatores altarum viarum^ ad fidem catholicam defhruen* 
dam^ et ibidem falfo et proditorie ut communes proditoresy et f clones diffi 
d^ni regis fece*unt^ et fcripferunt diver/as falfas billasy etfcripturasfedi" 
tiofasy etnomiullafideiet doHrina Chrifiian^ contraria continentesy et eas 
populo domlni regis publicandas et crcdendas falfby damnabllitet in cR' 
'oerfis locisy viz, in civitatibus London^ Sarumy et viUis de Coventria et 
Marleburgky nequiter fofuerunty fixerunt^ et projecerunty ac indies fc fcri'> 
bere^ offigeire et frojicere et ponere mn cejfant^ nee formidanty in grawfi- 
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mam majefiatis^ $t car&na ^igmtofis regis u^ri offenfam^ et Chrifiiana 
fidei ludihfium^ et pads iliSi tkmini regis perturbatumeni^ et ommum 
Ckrifii fidelium injuriam et cwtemptum. Which generall indi6tment, 
and' ail other 6f like form were utterly infufficlent in law: for 
albeit the words of the ftatute be general!, yet the indifkmcnt muft 
contain certainty, whereunto the party indifted may have an 
anfwer. Alfo where 'the parties are indifted, ut communes infedia- 
tores viarum^ thatialfo is infufiicient, as it appeareth by the ftatute 
4 H. 4?. ca. 2. 

John Keyferwas excommunicated by the greater excommunication [ 4^^ J 

before Thomas archbilhop of Canterbury, and legate of the apof- Mich. 5 E. 4. 
tolique fee, at the fuit of another, for a reafonabie part of goods, Roc 143. Co- 
and fo remained eight monttis : the faid Keyfer openly affirmed ram Rtgc. 
that the faid fentence was not to be feared, neither did he fear it. ^" rationabili 
And albeit the archbifhop, or his commiflary hath excommunicated ^*"^ ononim* 
roc, yet before God I am not excommunicated : and he faid that he 
fpake nothing but the truth, and it fo appeared ; for that he the 
laft harveft ftanding fo excommunicate, had as great plenty of wheat, 
and other grain, as any of his neighbours, faying to them in fcom 
(as was urged againft him) that a man excommunicate ihould not 
havefuch plenty, of wheat. The archbilhop denying thefe words 
to be within the faid ad of 2 H. 4. did by his warrant' in writing 
comprehending the faid caufe, by pretext of the faid a6l commit 
the body of the faid Keyfer to the ,gaol at Maidftone, for that 
(faith he) in refpeft of the publiihing of the faid words, di^um 
IiJumnem mn immeritb habemus de harefi fufpeHum* By reafon 
whereof the faid John Keyfer was imprifoned in Maidftone gaol, and 
in prifon detained under the cuftody of the keeper there, untill by 
his counfell he moved fir John Markham then chief juftice of Eng- 
land, and other the judges of the king's bench, to have an Habeas 
corpus^ and thereupon (as it ought) an Hdbeas corpus was granted : 
upon which writ the gaoler returned the faid caufe, and fpeciall 
matter, and withall, according to the writ, had his body there. 
The court upon mature deliberation perufing the faid ftatute, (and 
upon conference with divines) refolved, that upon the faid words, 
Keyfer was not to be fufpeft of herefy, within the faid ftatute, as 
the archbifhop took it. And therefore the court firft bayled him, 
and after he was delivered : for that the archbiftiop had no power 
by the faid ad for thofe words to commit him to prifon. 

Hillary Warner being an inhabitant within the parifti of S. Mich. 11. H. 7. 
Dunftans in the Weft, held opinion and publifhed there, and in Rot. 327. In 
dhrers other places, qubd non tenebatur fohere aliquas decimas cura- «<MiMB»n» baac^^ 
tori five ecckfiie parochiali ubi inhabitabat. Whereupon Richard bi- 
fliop of London commanded Edward Vaughan and others to arreft 
the faid Hillary Warner : by force whereofthey did arreft him, and 
detained him in prifon a day and a night, and then heefcaped. 
Hillary Warner brought his action of falfe imprifonmcnt againft 
JEdward Vaughan and others: in bar whereof the defendants 
plwdcd the ftatute of 2 H. 4 and that the plaintif held and pub- 
liihed the opinion aforefaid; which opinioh was, cqjitrafidem catko* 
Hcarn^ feu determinationetH fandse ecclejue^ and that the defendants, 
as fervants to the faid bifliop, and by his commandment did anvft 
rtie plaintif, and juftified tht imprifonmenc : whereupon Hillai^ 
Warner the pjakiliff demurred in law, and after long andmatare deli- 
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bciation it wis by Brian chief juft ice, and the whole court of com- 
mon pleas adjudged, that the faid opinion was not within the faid 
flatiitc of a H. 4 for that it was an error, but no hercfy. Which 
1 have the rather reported, for that the reporter of this cafe did not 
only mifreport the time of the bringing of the adion, but the 
feature, which was the ground of the matter in law, and leavcth 
out the judgement. The record it felf is worthy the reading. 

Upon that which hath been faid touching the faid ftatute of 
% H. 4. four conclufions doe neceflary follow. Firft, thaf feeing, 
that many opinions were by the bifhops taken to be herefy, which 
in troth had no (badow of herefy, and {o millakcn, and unjuftly 
extended by the bifliops further than the purvien, and true inten- 
tion thereof, as by that which hath been, and might be faid, ap- 
peared, the makers of the faid a£t of parliament of x El. had great 
reafon to limit (as hath been (aid) what opinions (houid be judged 
herefy by authority of that commiffion grounded upon that a6b. 
Secondly, that if any ecclefiafticall judge or commidioHcr &all by 
pretext of any ftatute, or other raufe, commit any man to prifon, up- 
on motion in court on the behalf of the party imprifoned, the judges 
of the common law ought to grant an Haheas corpus for him : upoa 
the retorn of which writ, if it fliall appear to the judges, that tbc 
imprifonment is well warranted by law, the party fliall be remand* 
ed : and if the imprifonment be without warrant of law, then the 
party ought to be delivered. Thii-dly, if the imprifonment be not 
warranted by law, the party imprifoned may have his action of 
falfe imprifonment, and recover his damages. Fourthly, tliat 
when an ad of parliament is made concerning matter mecrly fpi- 
rituall, as herefie, &c. yet that a6t being part of the lawes of the 
realm, the fame fhall be conftrued and interpreted by the judges 
of the common lawes, who ufually confer with thofe that are 
learned in that profeffion. But let us now defeend to the third point. 

3. To the third. » It appeareth by Braxton, Britton, Fleta, 
Stanford, and all our books, that he that is duly convid of herefie, 
fliall be burnt to death. 

. 4. To the fourth. * The ecclefiafticall judge at this day cannot 
commit the perfon that is convi6t of herefie to the iheriffe, albeit 
he be i-relei.t, to be burnt; but muft have the king's writ de ha- 
retico comhurendo^ according to the common law : for now all afts 
of parliament (as hath been faid before) againft hereticks are re^ 
pealed And the reafon wherefore herefie is fo extremely and 
fearfully punilhed, is, for thzt gravitts efi ^ternam, auam temporakm 
ladere maieftatem : and hverefis eft lepra anima. * The party duly 
convidlea of herefie, may recall, and abjure his opinion, and there- 
by fave his lift?, but a rtlapfe is fatall : for ?s in cafe of a difeafc of 
the bodv, after recovery, rccidivation is extremely dangerous: fo in 
cafe of herefie (a difeafe of the foule) a relapfe is irrecoverable. And as 
he that is a ler^er of his body, is to be removed from the focietv of 
nien, left he ihould \iiUf\. them, by the king's writ de leprtjfi mno* 
•uendo : fo he that hath lepram anim^^ that is, to be convicted of 
herefie, ftiali be cut off, left he ftiould poyfon others, by the 
king's writ dr hasretictt comburendo. But if the heretic k will not after 
convi^flion abjure, he may by force of the faid writ * de lueretko 
wmburendo be burnt without abjuration. 

3. As to the fifth, f . Xbt^j^atute made in the 2 year of H. $. 

€ap. 
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cap. 7. whereby the forfeiture of lands in fee-fimple^ and goods, and 
chattels was given in cafe of herefie, ftandeth re^>ealed by the a£l of 
i Eliz. cap. I . The books that fpeak of this forfeiture are grounded 
upon the faid ad of 2 H. 5. whicii then ftood in furce, faving 
5 R a. which was before that flatuie ; for there, tht^ugh Belknap 
fworc, per ma fy fi home Joit mt/creant^ fa tare efi forfeitable^ et h 
fttgnicur avera ceo p, voy dejcheate ; yet was his op.n.on never holdeii 
for law: for neither lands, nor goods ' betore the malting of 
that ftatute of 2 H. 5. were forfeited by the convidion of herefie, 
becaufe the proceeding therein is nieercly {'^ix'ilwAl^ pro faltaeanima^ 
and in a court that is no co^rt of record. And therefore the con- 
vidion of herefie workech no forfeiture of any thing that is tempo- 
rail, viz. of lands or goods. ' For what caufe the faid hereticks- 
were called Lollards you may read in Caudries cafe, and Linwood 
thereto agrecth. * And it is to be obferved, that in proceeding 
againft Lollards, th^ prelats, befide«itheir opinions, did charge them 
with hainous offences : as confpiracy with multitudes of people, 
infurredion, rebellion, or feme qther treafon, or great crimes. 

We have fpoken thus much of this argument, becaufe there be 
divers wan.Ving opinions concerning fonie of thefe points, that are 
not agreeable to the law, as it ftandeth at this day. See the fourth 
part of the Inftitutes, cap. Chancery, in the articles againfl Car- 
dinal Woolfey, artic. 44. 
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Of Felony by Conjuration, Witchcraft, Sorcery, 
or Inchantment. 



THE firll z£t of parliament that made any of thefe offences fe- 
lony, was the ftatute * of 33 H. 8. which was repealed by the 
ftatutes of I E. 6. cap. 12. and i Maria?. But ^ before the 
conqueft it was fevereiy punifticd : fomctimes by death, fometimes 
by exile, &c. * And after, it was made felony by the ftatute of 
5 Eliz. and againe bV i Jac. which repealcth 5 Elrz. 

A conjurer is he that by the holy and powerfull names of Al- 
mighty God invokes and conjures the devUl to confult with him, or 
to do lome a6t. 

A witch is a perfon that hath conference with the devill, to con- 
fult with him or to do fome a6l. 

An inchanter, incantator^ is he, or flie qui carmlnihus^ aut can^ 
tiuncuUs d/emo^em adjuraL They were of ancient time called carmlna^ 
becaufe in thofe dayes their charmes were in verfe. 
Car minibus Circe focios mutavit XJljlfis, 
By charmes in rhyme (O cruell rates!) 
Circe transformed Ulyftes mates. 
And again. Carmina de ccelo poffunt detrudere lunam* 

By rhymes they cad pul down full foon, 
From lofty iky the wandring moon. 
• A forcerer, fortllegus^ quia utitur fortibus in cantationthus d/e^ 
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Conjuration, Witchcraft, &c. Cap. 6, 

monis. Thou fhalt not fufFer a witch to live. J^on efi augurinm in 
Jacah^ nee divinatio in Ifratl, And the Holy Gholl hath compared ' 
the great offence of rebellion to the finne of witchcraft. 

And here it juftly may be demanded, what punifhment was 
againft thefe devilifh and wicked offenders before thefe ftatutes^ 
which were made of very late time. 

And it appeareth by our ancient * books that^thefe horrible and 
devilifti offenders, which left the cverliving God, and facrificed to 
the devill, and thereby committed idolatry, in feeking advice and 
aide of him, were puniftied by death. • The Mirror faith, Q«<f 
forcery et devinalfont members de Kerejie, And there he defcribeth * 
herefie. Htrejie eft un mauuafe et faux creante Jitrdant de error en la 
droit fy Chrifiien : and after faith, Le judgement de herefte eft dee arfc 
in cendre„ And herewith agreeth Britton : Sorcerers^ forcer effes^ ^c, 
et mifcreantsfoient arfes. And Fleta : Chriftiani auteni apoftata^ for^ 
tilegij et hujufmodi detraSiari deheni, et comburi. And burning then 
was, and yet is the punifhment for hcreticks. So as the conufance 
of thefe offences, if they be branches of herefie, (as the law was 
then taken) belonged (as to this day herefie doth) to ecclefiafticall 
judges. In which cafe when they have given fentence, there lieth 
a writ de haretlco comburendo.' 

I have feen a report of a cafe in an ancient Regifter, that in Oc^ 
tober arnio 20 H. 6. Margery Gurdeman of Eye, in the county of 
Suffolk, was for witchcraft and confultation with the devill, after 
fentence and a relapfe, burnt by the king's writ de Jueretico combtf 
rendo, « And this agreeth with antiquity, for witches, &c. by the 
laws before the conqueft were burnt to death. 

A man was taken in Southwark with a head and a face of a dead 
man, and with a book of forcery in his male, and was brought in^ 
to the king's bench before Sir John Knevett then chief juftice : but 
feeing no indidment was. againft him, the clerks did fwcar him,, 
that from thenceforth '^ he (hould not be a forcerer, and was deli- 
vered out of prifon, and the head of the dead man and the book o( 
forcery were burnt at Tuthill at the cofts of the prifonef. So as the 
head and hfs book of forcery had the fame punifluTjent, that the 
forcerer (hould have had by the angicnt law, if he had by his for- 
cery praied in aid of the devill. 

The holy hiftory hath a moft remarkable place concerning the 
reprobation and death of king Saul. Mortuus eft ergo Saul propter 
iniquitates fuas^ eb quod pravaricatus ft mandatum Domini^ et ncn 
' cujlodierit illud^ ^ fed infuper rythoniffafu confuluerity nee fpciaverit in 
Domino^ propter quod interfecit eum^ et tranftulit regnum ejus ad David 
filium Ifai, So Saul died for his tranfgrellion which he committed 
^gairid the Lord, even againft the word of the Lord which he kept 
hot : and alfo for afking counfell of one that had a familiar fpirir, 
to enquire of it, ^nd enquired not of the Lord; tlierefore he fle.v 
him, and turned the kingdomeunto David the fonne of Ifai. 

Therefore it had been a great defe£l in government, if fo great 
an abomination ha4 paffed with irripunity. And this is the caufe, 
(hat we have proved how and in what manner conjuration, witch* 
Craft, &c. were puniflied by death, &c. before the making of the 
faid late ftatutes. 

But now let us perufe the flatute made in the firft year of king 

'' . ^ ' James, 
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Tdmes, which only (landeth in force^ and dividetli itfelf ;hto five 
feverafl branches. 

!• If any perfon or perfons (hall ufe, pradife, or cxer-» 
cife any invdciticA 6r coiijuindoii of any evill and Tvicked 
fpirit. 

riere' th6 deviU h^ thfe Holy, and powerfull names of Almighty 
God is invoktd (as hath been faid ;) and this invocation, or con- 
juration of a wicked fpirit is felony, without any other a6t or thing, 
fave only the apparition of the fpirit. Sec W. x., cap. 41, in tfit. 
oath of the champion, &c. 

2. Or (hall confult) covenant with, cntertaine, employ, fee^b 
or reward, any evill or vricked fpirit, to,' or for any intent or 
purpofe. 

By this branch, if any confult, &c. (howfoever the wicked 
fpirit appeai-eth arid commeth^ thefe aftions (here mentioned) with 
or to that wicked fpirit, to or for any intent or purpofe, is felony 
without any other a£t or thing. 

3. Or take up any dead man, woman, or childe, out of his, 
her, or dieic grave, or any other place where the dead body 
i-etteth, or the fkiri, bone, or aiiy part of i dead perfon, to be 
ffliployed or ufed ill arty maimer of witchcraft, forcery, charme, 
pr incharitment. 

Albeit the offender that commits thefe barbarous and inhumane 
dealings with the bodies of the dead, do not aftually imploy or 
ufe them in witchcraft, forcery, charme, or inchantment: yet 
if fie did them of purpofe to uie therein, it is felony, for the 
words of tills branch be, [to be imploy ed or ufed in any manner 
of ivitchcraft, &c.] 

4. Or {hall ufe, praSife, or exercife any witchcraft, inchant- 
ment, charme or forcery, whereby any perlon fliall be killed, 
3efl:royed, wafted, confumed, pined, or lamed, in his, or hei;' 
bodie, or any part thereof. 

By this branch, no other witchcraft, inchantment, charme, oc 
forcery (then is before fpecified) is felony^ uniefle by means 
thereof fome perfon be killed, dcftroied, wafted, confumed, pined 
or lamed, &c. Which words have reference only to this laft ge- 
nerall claufe* 

5. That then every fuch offender or offenders, their aiders^ 
abetters, and counfellors, being of any the faid offences duly and 
lawfully convifted, and attainted, fliall fuffcr paines of death, 
a*j a feloh, of felons, and (hall lofe the priviledge, and benefit of 
clergle, and fanftuary, 

E 4 Albeit 
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Albeit accdTories before be here fpecially nameid, yet acceilbriei 
l^er may be of this felony, as afterwards is faid upon the ftatute of 
^ 3 H. 7. for taking away of women, and upon the flatute of 8 H. 6« 
tor flealing of records. 

The fecond part of this ^ concerneth felony in a fecond de- 
gree ; and the branches thereof are alfo in number five. 

[ 46 ] ^ If ^'^y pcrfon or perfons t^kc upon h^m oi: tl\em by 

5vitchCraft, incbantment, charme, or forcery, to tell or de-j 
clare, in what place anv treafure of gold or filyer (hould or 
might be foimd> or had m t^e earth> or other fecret places. 

"^ The mifchiefs before this part of the aft was : That divers im- 

poflorsy men and women would take upon them to tell, or do, 
thefe five things here fpecified, in great deceipt of th^ people, and 
cheating and coufening them of their money, or other gobdsi. 
Therefore was this part of thraft made, wherein thefe words [take 
vpon him or them] are very remarkable. For if they take upon 
them, &c. though in truth they do it not, nor can do it, yet are 
they in danger of this firfl branch. 

2. Or where goods, or other things loft, or ftoln fhould be 

found or ^econ^e. 

• 

Herein they becorpe offenders, if they take upon them as af(»v« 
faid. And note, the taking upon them, to tell and dec^are, governe 
bbth thefe brancJhcs. • * ' 

' 3. Or to the intent to provoke any perfon to nnl9w;full 
love. ' ■■■''.' 

Herein ^Ifo they become offenders, by taking upon them, as i^ 
aforefaid. Here is the change of a new verbe> viz, [to provoke] 
fo as the fenfe is^ if any perion or perfons fhall take upon him or 
them by witchcraft, inchantment, charme or forcfery, to the intentj 
to provoke any perfon to unlawfqll love. 

4. Or whereby any cattel or goods of any perfon fhall be dc« 
ftroyed. ► >-> . - • . , , . 

The fetter of this branch is this : If any perfon (hall take upon 
him by witchcraft, inchantnjent, charm, or forcery, whejeby any 
cattell or goods of any perfon ihtould be deftroycd/ Although thit 
be not fententious, yet the 'meaning thereof is to be taken, by fup- 
J>lying thefe wbrds after forcery [any thing] and riot to turn [deftroy* 
ed] into the infinitive moodv as the reft be; for then it fattsfied not 
. the meaning of the makers : for a taking upon them to dcllroy 
cattel, &c. if they be not deftroyed, is hot within the danger of thift 
ift, and therefore muft be fupplied as is aforefaid. ' ' 

5. Or to hurt or deftroy any perfon in his or her body, al- 
though the fame be not effeftcd or done. ' 

As 
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As in the cafe of cattel or goods, the deftruAion mud be (as i$ 
tforefaid) effeded and done : fo in cafe of the perfon of man, 
woman, or cbiide, though the hurt be not effe£led, or done ; yet 
is the taking upon him, &c. to hurt or deftroy any peribo, &c. 
within this branch. ^ 

Being therefore lawfully conviAed. 

Here [convifled] is taken in a laige fenfc for attainted, and ttie 
rather, for that after in this ad the words be J^lawfiiUy ^nvidi^ 
and attainted, as is aforefaidj 

Shall for the (kid o£Fence» &c,\ 

Here are expreiTed the puniihments infliAed upon thele im- 
poftors, mountebanks, and cheating quackfalvers, viz. i. To fulfer 
impnfonment by the fpace of a whole year without bail or ^ain* 
prize. 2. Once every <]uarter of the year thefe mountebanks are to 
mount the pillory* and to (land thereupon in fome market towne iix 
boures, and there to confeis hiror her error, and offence. 

And if any perfon bdng once convi£led of the £ime o& 
fences, &c. 

Here is alfojconvided] taken for attainted, for he (ball not be 
drawn in queftion for the fecond offence, to make it /iriony, till 
judgement be given againft him for the firft ; for the indidment of 
/elony recites the former attainder, and the fecond offence muft be 
committed after. the judgement. And fo it is in the cafe of forgeiy 5 SHx. ctpu f^. 
upon the ftatute of 5 Eliz. and in cafeof conveighing of iheep^ve ^ Elis.cap. 3. 
put of this realme, and fome others. 

Saving to the wife of fuch peribn as (hall offend in any 
Aing contrary to this aft, her title of dower, and alfo to 
the heire and fucceflbr of every perfon, bis or their titles T 47 1 

of inheritance, fucceflion, and other rights, as diough no fuch 
attainder of the anceftor or predeceffor had been made.] 

The judgement againft a felon is, that he be hanged by the neck 
until he be dead : and albeit nothing elfe is exprelied in the judge- See thei.ftrtol 
mem, yet by the common law many things are therein imp]led;'as the lomtuiei. 
the lofle of his wives dower, the loflc of his inheritance, corrupt fc^« 74T» 
tion of his blood, forfeiture of his goods, &c. Now a faving wiU 
ferve for any thing, that is implied in the judgement, as in this cafe 
for the wives dower, and alfo for the heirs inheritance, and for all 
the red of the things implied in the judgement. But a &Ting will Vi4c lifc. s. H 
not ferve againft the expreffe judgement in cafe of felony, for that thccifeof A!t«« 
Ihould be repugnant; as faving the life of the offender fliould be Woddt. fo. 
void, becaufe it is repugnant to the expreffe judgement, viz. that 
he be hanged by the neck until he be dead. Alfo where the iaving 
is to the heir, it is well faved by the name of the heir, becaufe not* 
withftanding the forfeiture implied in the judgement, his inheri« 
tance is laved, and by confequent the blood not corrupted, iar 

if ' ' 
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if the bibod were corrupted, he could not inherit as Bdr, but not- 
withflanding this faving the lands ire forfeited during his life. 

The ftattite of 5 Eliz. for pfefervation of the wives dower, 
and the, heirs inheritance, in cafe of forgery, is penned in this 
form. Provided alway, that fuch attainder qf felony fliall not in 
any wife extend to take away the dower of the wife of any fuch 
perfon attaint : nor to the corruption of blood, or difherifon of any 
heir. or h^irs of any. fuch perfon attaint. 

'The words of the ftatiite of 8 Eiiz. be. Provided always that 
this a6t iball*not extend to corruption of blood, or be prejudicial! 
or hurtfiiU to any woman claiming dower by or from any fuch of- 
fender, &c. Wherein it is to be obferved, that by the avoidance 
of corruption of blood, the inheritance is impliedly faved. See the 
manner of the penning of the a6t of 3 1 £li2. concerning this matter 
and divers others. 

And furdy it is very convenient that when new felonies be made 
by aft of parliament, that fuch favings or provilioiis be made both 
for the wives dower, and the heirs inheritance^ as were had and 
tnade in thefe prefidents* 
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HAVING * now pafled High Treafon, Petit Treafon, Mifprifiofi 
of Treafon, Felony by the ftatute of 3 H. 7. Herefy, and Con- 



iirft part of the IniHt. 104. 



juration, Witchcraft, &c. we are next in order to treat of 
felonies in general: aiid of all felonies, murder is the moft hainous. 
Inter lege^ Canuti, ca. 61. fo. 118. C^des manifefta numerantwr inter 
fcefei'a nulh humano jure expiahiiia. See here, ca. Pardon. And 
of all murders^ murder by poyfoning is the moft dcteftable. Theft- 
fore fi<"ft of murder; Murdrum is derived of the Saxon word 

tftOTam 

** Miirder ii when a man of found memory, and of the age of 
dlfcretion, unlawfully killetb within anv county of the realm any 
Jeafonable creature in rerum natura Under the king's peace, with 
malice fore-thought, either expreflcd by the party, or implied by 
Jaw, to as the party wounded,' or hurt, &c. die of the wound, or 
hurtj &c. ufrithin ^ year and a day after the fame. 

Htreof we will (peak, together with fome things concerning the 
acceflbries to the fame, and leave the refidue to others, that have 
written thereof; Now let us examine the principal parts of this de*» 
fcfiptidft. 

Coram RejeRot. 15. 25 j£, 3. 28. 26 Aff. p. 27. 3 E 3. cor. 35^^ 
Z2. »x H. 7. 31. £. 2. Corofl. 389. i Ma. Dier, 104. b. See 



J+*3 

Tr. 31 . E. 3. 
Coram rege. 
Rot 54. per 
morf. canis. 



Killing,'} As by poyfbn, weapon (harp or blunt, gun, crofi- 
bow, crufhing, bruifing, fmothering, fuffocating, flrangling, 
drowzijhg, burning, burying, famiihing, throwing down, incitnig 

a dog, 
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a iog, or bear, Sec. to bite, or httrt, &c. Vrhereof death enfueth^ 
laying a lick ijian in the cold, Sec. 

Poy-^on, (Vehenum^ ^ vents, quia a vents per meat J is, as hath been 
faid, the moft deteftable of all, becaufe it is moft horrible, and 
fearfijll to the nature of man, and of all others can be leaft prevent- 
ed, either by manhood, or providence : and that made Fleta to fay, 
Item nee per pntrtam fe defendere debet quis de veneno dato, fed tantum 
per corpus fuum, eo quod initium faBi htm futt tarn publicum, quod/ciri 
poterit hpatria, ^c. but that is not holden for law at this day. 

• This offence was fo odious, that by a<ft of parliament it was 
made high treafon, and inflifted a more grievous and lingring death 
then the common law pr^fcribeth, viz. That the offender fliould be 
boyled to death in hot Vi^ater : upon which ftatute *> Margaret Davy 
a young woman was attainted of high treafon for poyfoning of 
her miilris, and fome others were boyled to death in Smithtield 
the 17 day of March in the fame yeer. But this aft was too fe- 
vere to live long, and therefore was repealed by i E. 6. cap. 12. and 
I Mar. cap. i'. 

All the ancient authors, uhi fupra, of old time defined mur- 
der to be, occulta hominis occtjio, ^c. when it was done in fecret, 
fo as the oflfender was not known : but now it is taken in a larger 
fenfe. 

Britton mentioneth another kind of murder (which is not holden 
for murder at this day) when he faith : Ceux auxi que fauxement pur 
lover, ou en atUer manner ount afcun home damne ou fait damner ait 
jptort, &V. yet this is murder before God. And David killed Uriah 
with his pen, and thefe men with their tongue. 

Within any county of the 7'ealm.] ^ If two of the kings fubjefts 
goe over into a lorain realm and fight there, and the one kill 
the other, this murder being done out of the realm, cannot be 
for want of triall heard and determined by the cpmmon law: 
* but it may be heard and determined before the conllable and 
marfliall. 

If A. give B. a mortal wound in a forain country, B. commeth 
into England and dieth : this cannot be tried by the common law, 
becaufe the ftrdak was given there, where no vijke can come, but 
the fame fhall be heard and determined before the conftable and 
marfliall: for the words of the flatute of 13 R. a. be: To the con- 
llable it pertaineth to have conufance of contrafts, concerning 
deeds of arms, or of war out of the realm, and alfo of things that 
touch arms, or war within the realm, which cau^iot be determined 
or difcufled by the common law. 

If a man be ilrucken upon the high fea, and (Keth of the fame 
ftrpke upon the land, this cannot be inquired of by the common 
jaw,' becaufe no vifne can come from the place, where the flroke was 
given (though it were within the fea pertaining to the realm of 
England, and within the liegeance of the king) becaufe it is not 
within any of the counties of the realm. Neither can the admiral! 
hear and determine this murder, becaufe though the ftroke was 
within his jurifdiftion, yet the death was itfra corpus comitatus, 
whereof he cannot inquire : neither is it within the flatute of 28 H. 
8. becaufe the murder was not committed on the fea. But by the 
faid a6t of 1 3 R. 2. the conftable and marfliall may hear and aeter- 
mine the ftme. And before the making of the flatute of 2 E. 6. if 
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a man had been felonioufly (Iricken, or poyfoned in one county, 
and after had died iii another county, no fufiicient indictment 
could thereof have been taken in either of the faid counties, be- 
caufe by the law of the realm, the jurors of one county could not 
inquire of that, Which was done in an other county. It is provided 
by th^t a6t that the indi^ment may be taken, and the appeal 
brought in that county, where the death doth happen Before the 
making; of this ftatutc, the appeal might have been brought in ei- 
ther of the faid counties, but the triall mufl have been out of both: 
but when both counties could not joyn, then both appeal and in- 
dictment failed at the common law. 

But here be two things to be obferved ; firft, that in cafe of trea- 
fon or mifprifion thereof, or of felony, or mifprifion of the lame 
within the realrfi, the party ought to be indiCted within the fame 
county, where the fd6t is done, arid it cannot be alledged in any other 
county, then in truth where it was done. And therefore in the cafe 
above faid, neither the (Iroke, nor poyfoning, nor the death, though 
they be tranfitory, can,be alledged in the indictment or appeal, but 
where in truth they were done. Secondly, the ftatute of a E. 6. ex- 
tendeth not where one is ftricken or poyfoned on the Tea, or in any 
forain kingdome, and dietli in England, but where one is (tricken or 
poyfoned iu one county, and dieth in another. 

This aCt extendeth, where the murder, or felony is done in one 
county, and another fliall be accefTory in another couniy 2 whereof 
. you may read at large iu the lord Sanchar's cafe. 

Richard Wefton being Sir Thomas Overburies keeper in the 
Tower of London, did poyfon him in that part of the Tower 
which is within London. R. earl of S. and F. his wife, James 
Franklin and Anne Turner were acceflbries before the faft in the 
county of Midd. and Sir Gervafe Helwys lieutenant of the Tower 
M'as acceiirory before the feCt in London. Now upon this ftatute 
of a E. 6. ca. 2^. divers queftions were refclvcd : firft, if the ac- 
cefTory be in Midd. where the kings bench fit, and the principall 
is attainted in another county, the "kings bench may try the accef- 
fory, as it was refolved in the lord Sanchars cafe, uii/uprf. a. If 
the indictment of the acceflbry be taken in the kings bench, the 
juftices fliall not by force of the ftatute of a E. 6. write in their 
own 'names, quiaplacitafuni corafn regCy ^ mm coram jufticiariis^ but 
remoye the record by the kings writ of cettioraru 3. Divers prefi- 
dents were (hewn, that where acceflorjes before the faCt were in Midd. 
where the kings bench did fit, &c. and the attainder of the princi- 
pall had been in oinother county, the juftices of the kings bench 
,have removed the attainder by writ of certiorari before them. See 
the lord Sanchars cafe, uhifupra^ and another cafe where the prin- 
cipall was attainted in the county of Oxon, before juftices of oier 
and terminer, and the acceflbry was in Midd. where the kings 
bench fate. 4. Richard Wefton being attainted as principall m 
the citv of London, proceeding was to be had againft James Frank- 
lin and Anne Turner in the kings bench where they were indiCted. 
The queftion was, if the kings bench fhould remove the record 
of the attainder of the principall by certiorari before them, and after 
the faid earl and his wife fhould be tried by their peers before the 
lord ftcward, whether the Lord fteward might write to the kings 
bench for tiie record of the attainder : for the words of a E. 6* be. 
Shall write to the cufios rotukrum^ or keepers of the record wherfc 

fuch 
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fuch princjpall fhall hereafter be attainted or convift. And to pre- 
vent all doubts, a fpeciall writ was dircAed according to the words ^ 
of the aft, to the comouifioners of oier and teriiHner, to certifie ' 
whether the principal! was attainted, convifted, or acquitted, and 
they made a particular certificate accordingly : fo as the record of 
the attainder remained ftill with the commlffioners of oier and ter- 
miner in London, 5. It was refolved upon confideration had of 
the whole aft, that the words of the aft being, the juftices of gaol 
delivery, or of oier and terminer, or other there authorized, mall 
proceed, &c. the fame extend to the high fteward to write, &c. 

The iudiftment of Richard Wefton was, that he 9 aire Mail anno 
11 regis JmM^ ^c. gave to Sir Thomas Overbury a poyfon 
called rofeacre in broth, M^hich Sir Thomas Overbury not know- 
ing it, received, et ut idem Ri, Weftm prafatum Thomam Overbury 
magis celeriter interficeret^ et murJraret^ 1 yunii anno 1 1 Jac, regisy 
gave unto him another poyfon called white arfeiiick. And diat 
Richard Wefton, 10 Julli^ amw 11. Jac. regis^ gave unto him poy- C 5^ J 

fon, called mercury fublimat, in tarts, &c. ut prad, Thomam magis 
celeriter interficeret^ Elf murdraret. And that a perfonunknowrt, by 
the procurement, and in the prefence of Richard Wefton, 14 Sep- 
temb. 1 1. fupradiHo^ gave to the faid Thomas a glyftcr with poy- 
fon in it, called merxury fublimat, &c. ut prifd. Thomam magis 
celeriter interficeret et murdraret, Et pradiH, Thomas Overbury de . 
fepmalibus venenis pradiB, et operatione inde ei pradiH. feparalibus tern- 
paribus^ CsxV. graviter languebat ftfqu^ i ^ diem, Septemh, anno ii.^« 
pradiilOi quo quidem 1 5 die SeptembriSy E*fc, pradidus Thomas defc" 
paralibus venenis pradihis ohiit veftenatks. And this was refolved to 
be a good indiftment by all the juftices of the king's bench, al- 
though it doth not appeare in particular, of which or the faid poy- 
fons he died. For the fubftance of the indiftment was, whether he 
was poyfoned or no, by the faid Richard Wefton. And upon this 
indiftment he was arraigned, pleaded not guilty, «nd had judge- 
ment given againft him. And afterward Anne Turner, Sir Ger- 
vafe Helwys neutenant of the Toll^er, and Richard Franklin the 
phyfitian, were indifted as acceflbries before the faft, and arraigned, 
and pleaded not guilty : and it fell out in evidence, that Franklin 
had prepared divers other poyfons, then were contained in ^he in- 
diftment, as the powder of cfiamonds, the powder of fpiders, lapii 
caufticus, and cantharides, over and befides the poyfons in the in- 
diftment. And it was refolved, that any ofthefe wasfufficient to 
prove the indiftment; for the fubftance of the indiftment was 
poyfoning, which (as hath been faid) is fecret : fee Machallis cafe 
ubijuf>ra^ and after verdift, judgement was given againft all thefe , 
acceftbries. And after, the faid carle and the countefle his wife 
were indifted as acceflbries before the faft, and were arraigned be- 
fore the lord chancellor of England, and /lac vice^ lord high fteward 
of England : and upon the arraignment of the countefle, ftie con- 
feflied the indiftment : and when the clerk of the crown did aik 
her. What ihe could iay why judgement of death fliould not be 
given againft her? Ihe faid. That flie could, fay much againft her 
lelfe, but nothing for her felfe. And then the lord fteward gave 
judgement of death againft her, viz. That ftie ftiould be hanged 
by the neck till flie were dead : and adjourned his commiflion, (as 
it was refolved he might do bv law^ untill th^ n^xt day : and then 
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the Taid «arle wis fmijcned, and pleaded not guilty, and pu^ him- 
feif upon his peers, who found aim guilty : and thereupon the 
lord il^ward gave the like judgement againft him. Which cafe we 
have recited the more largely for two caufes. Firft, for that we 
remember not any of the nobility of this realm to have been at- 
tainted in former times for poyfoning of any. Secondly, for that 
it is the firft cafe that fell out upon, the (aid ad of 2 £. 6. in 
cafe of triall by peers of any that was noble, and the proceed^ 
ing herein was by great advifement. But now let us return where 
we left, 

Reafonahk creature^ in rertm natura.'i As man, woman, childe, 
fubje<4 born, or alien, , perfons outlawed, or otherwife attainted of 
treafon, felony, or prcmunire, Chriftian, Jew, Heathen* Turk, or 
o^her Infidel, being under the kings peace. 

^ A mailer of a (hip and divers mariners, &c. were attainted of 
murder before juftices in eire, for drowning of many Jewes with- 
in the county of Kent. 

^ If a woman be quick with childe, and by a potion or other- 
wife killeth it in her wombe ; or if a man beat her, whereby the 
childe dieth in her body, and (he is delivered of a dead childe, this 
is a great mifprifion, and no murder : but if the childe be bom 
alive, and dieth of the potion, battery, or other caufe, this is mur- 
der: for in law it is accounted a reafonable creature, h rerum 
naivra^ when it is born alive. And the ^ book in i £.3. was 
never holden for law. And 3 AfT. p. &. is but a repetition of that 
cafe. And fo horrible an offence fhould not go unpuniffaed. And 
fo was the law holden ^ in Bra£lons time, Si aJifuisqui mulierem ptag^ 
nanttm ptnuffinity vel ei venenum dederit^ per quodftcerit ahcrthum^ fi 
pucrperium jam formatum fup'it t et maximh Ji fiterit animahimy facit 
hmicidium. And herewith agreeth Fleta : and herein the law is 
grounded upon the law of God, which faith, Quiemque effudtrit 
kumanutn fanguinem^ fundctvt fanguis iUiuSy ad imaginem quippe. Dei 
creatus eft homo. \i sl man counfell a woman to kill the childe 
within her wombe, when it fhall be bom, and after flie is delivered 
of the childe, fhe kiileth it ; the councellor is an accefTory to the 
murder, and yet at the time of the commandcment, or councell, no 
murder could be committed of the childe in uter^ matris : the rca- 
fon of which cafe proveth well the other cafe. 

Malice prepenfedJ} Firfl let us fee what this malice isi. 

Malice prepenfed is, when one compafleth to kill, wound, or 
beat another, and doth \t fedato animo. This is fa id inlaw to be 
malice forethought, prepenfed, malitia pracogitata. This malice is 
fo odious in law, as though* it be intended againft one, it fhall be 
cjj^tended towards another. * Si quis unum percujftrit^ eum alium per- 
cut ere veliet^ infeknia tenetur, 

Mandaia recipiunt ftriSiam interpretatumemy fed iUicita latam et ex^ 
ienfivam. But herein there is a diverfity between the principall and 
the acceffory. For if A command B, to kill C, and B by miftaking 
kiileth D in ftead of O^ this is murder in B becaufe he did the 2JBL i 
and it fprang out of the root of malice, and the law fhall couple 
the event to the caufe : but A is not acce^ory, becaufe his com- 
majidement was not purfued ; and his confent, which mufl make 
him acceffory, cannot be drawne to it, for he never commanded 
the death of D« But where death enfueth upon that a& which is 
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commanded, though desuh it felfe be not commanded, tliere he u 
accellbry . tp it, for there the commai^dement is the caufe of death. 
As if A command B to beat C, and he beat him, whereof he dieth ; 
the CQipmander is accedbry, and therefore the diveriity is apparent, 
as tq the^cceflbry. Where death is purfuant, and followetn upon 
the a6t commanded, there the content of the commander may 
well, be drawn to it, for that the commandement is the mean of 
the d^atb. But xyhere death enfueth upon another diftind caufe, 
there the confent of the acceiibry cannot be drawn to it, ctjic dc ^ 

Another diverfity there is, when the cqmmandeiheht extends ex- 
prefly to the kiiling of. another, and for the better accomplifhment 
thereof prefcribeth a mean ; that is, to Kill him by poyfon, .and he 
killeth him with a gun, he js accelTory : for the commandement 
i^as to kill, which enfued, though the niean was not followed, ^/ 
Jinis rei atttndendtis efi. And the fubfiance of the commandeqnent, 
viz. [to kill] is purfued ;. and the fame offence that was command- 
ed, is committed. But otherwife it is, if the fame offence which 
is commanded be not committed. As if on^ command one to 
rob the vintners man of plate, as he is to come to a gentlemans 
chamber to his fupper with wine ; and he breaketh the tavcrne in 
the night, ^d (t^aieth tlie plate there ; the commander is not ac- 
ccflbry to this burglary, for this is another offence then he com- 
manded, and the confent of the acceflbry mufl be drawn to the 
murder or felony committed. 

2. It muit be malice continuing untill the mprtall wound, or the 
like be given. Albeit there had been malice between two, and 
after they are pacified and made friends, and after this upon a new 
occafion fall out, and the one killeth the other ; this is homicide, 
b,ut no murder, becaufe the former malice continued not. 

If A command B to kill C, and before the z€l be done, A re- 
penteth and countermand his commandement, and charge B not 
to do it : if B after killeth him, A is not accelTory to it : for the 
malicious minde of the acceiTory ought to continue to do ill untill PI: Com. ubi 
the aft done. fu^ 

If two fall out upon a fudden occafion, and agree to fight in 
fuch.'a field, and each of them go and fetch their weapon, and go 
into the field, and therein fight, the one killeth the other : here is no 
malice prepenfcd, for the fetching of the weapon and going in- 
to tbe field, is but a cpntinuance of the fudden falling out, and 
the blood was never cooled. But if they appoint to fight the next 
day, that is qaalice prepei^fed. 

Malice implyed^ is in tJirce cafts.'] Firf^, in refpe£t of the manner [ S^t 1 

of the deed. As if one killeth another without any provocation ' 

of the part of him, that is flain, the law iinplieth malice : whereof 
you may read lib. 9. fol. 67. Mackallyes cafe. Alfo the poyfbn<< Lib.9.fo. 67. k. 
iug of any tnan. Whereof he dieth within the year, implieth ma- in MackalUes 
lice, and is adjudged wilfuU murder of malice prepenfed. One cafe. 
may be poyibned four m^ner of ways :• gufiu by tafte, that is by^ ^ ^* ^* *• *^' 
eating, or drinking, being infufed into his meat or drink : anhelitu^ 
by taking in of breath, as by a poyfon ous perfiime in a chamber, 
or other room : 3. contaSu^ by touching : and laflly, fuppojlu^ as by 
a glyfler or the like. Now for the better finding out of this hor- 
riUe offence*, there be dlversikijoide^ of poyfons, as the powder of 

diamonds,^ 



ii 



Ial»<^ 9« fo. 6St 



Mtelcalliei cafe; 
Ubi fupra. 
Lib.4. fo. 40. b. 
41. a. Youngs 
cafe. 

Mackalliet cafe* 
Ubi fupra. 



Brit. ca. It- De 
prifons fo. 18. a« 
Sec the Mitrpr 
cap. Z' ^' 1 1. 
Pe homicide. 
5 H. 6. 58. 
27 Afl:p.4X. 



Of Murder. 



Cap. 7. 



Brad. I. 3* 
fo. XQ4* 



See hereafter m 
the title of San- 
Auary for Ab- 
juration. 
Pafch. ao R. a. 
Coram Rcge 
Line* Ro. 58* 
• Mich. I R. 1. 
Coram Rege. 
RQt.i.&edf. 
See hereafter 
•ap. Jadgcmeiit 
and Execution. 

'* Pafch. 39 E. 3. 

~ Coram Rege 
Rot. 9a. Wiltcs. 
Simile Pafch. 
ft8 E 3. Coram 
llcgcRot. 37. 
In cafe de Mor- 
timer, who was 
put to death 
anno 1 E. .3. 
Vide Rot. Brc- 
vium anno 
X £. 3. part. I. 



4bfto<mds the powder of fpiders, It^s eauftieus^ (the chief Inm- 
dient whereof b foap) cantharides, mercury fublunate, arfenick, 
rofcacrc?, &c. 

£• In refpeft of the perfon flaln. As if a magiflrate or known 
officer, or any other, that hath lawfiill warrant, and in doing, or 
oflFering to doe his office, or to execute his warrant, is (lain, tUs it 
murder, by malice implied by hw, as the (herif, juflice of the 
peace, underfherif, chief conuable, petit conftablc, or any other 
miniiler of the king. If a man kill a watchman doing his office, 
it is murder : fo it is, if any, that come in aid of the kings officer, 
Arc. to doc his office, be flain, it is murder. 

3. In refpeft of the perfon killing. If A aflault B to rob him 
and in reiiiling A killeth B this is murder by malice implied, albeit 
he never faw or knew him before. If a prifoner by the dures of the 
gaoler^ commeth to untimely death, this is murder in the gaoler* 
and the law implieth malice in refpeft of the cruelty. And this is the 
caufe, that if any man dieth in prifon, the coroner ought to fit upon 
his body, to the end it may be inquired of, whether he came to 
his deatn by the dures of the gaoler, or otherwife: all which ap- 
peareth in Britton : and this fitting of the coroner continueth till 
this day. 

If the (herif, or other officer, where he ought to hang the party 
attainted, accordii g to his judgement and his charge, will agaiaft 
the law, of his own wrong, burn or behead him, or e converfo ; the 
law in thib cafe implieth malice in him. Neither can the king by 
any warrant under the great feal alter the execution, otherwife then 
the judgement of law doth dire6t : for it is a maxime in law, 
non alio modo funiatur quis^ quam fecundum qmd fe kabeat cmdem^ 
natio* 

And it is to be known, that in cafe of treafon and felony, there 
is an expreflfe judgement^ and an implied judgement ; exprefli» 
when upon appearance, &c. an exprefle judgement is given 
againft him, quojfufpendatur per collum. Implied, when the offen- 
der makes default, and is outlawed, where the judgement is, ii^9 
iitlageittf\ or in cafe of abjuration, quia abjvravit regnum : and yet 
the like execution ftiall be in cafe of outlawry or abjuration, as in 
cafe of an exprefle judgement : and fo it was adjudged in cafe of 
a perfon outlawed for felony, he ought to be hanged untill he be 
dead, and cannot be beheaded, * and the like is in cafe of abjura- 
tion. But in cafe of high treafon, becaufc beheading is parqell of 
the judgement, the king may pardon all the refidue of the execu- 
tion except that: for feeing the king may pardon the whole exe- 
cution, he may pardon any part, or all, faving part. If a lieute- 
nant, or other that hath commiflion of marfiiall authority, in time 
of peace hang, or othervfife execute any man by colour of mar- 
fhall law, this is murder, for this is agaiult Magna Charta cap. 29. 
and is done with fuch power and ftrength, as the party cannot de- 
fend himfelf ; and here the law implieth malice. Vide Pafch. 
14. E. 3. in Scaccario the abbot of Ramfeys cafe in a writ of 
error in part abridged by Fitzh. tit. Scire fac. 122. for time of 
peace. , ^ 

* Thorn, countee de Lancafter being taken in an open infurrec- 
tion, was by judgement of marfhall law put to death,, in «mu^ 
14 E, 4. This was adjudged to Ue unlawfullj th quod turn fuit 4xf^ 
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rairtiatur^ feu ad refponjionem pcfitus tempore pacis^ eo quod cancellana^ 
€t alia curia 1 egis fiietunt tunc apert^^ in qui bus lex fit hat urAcuhue^ 
prout fieri confuevlt^ quod contra cariam de lilertatibus cum 'di^us 
Thomas fuit unus pariu?n ci magtiatum regni non imprifoftetur , ^c Nee 
-diSius rex fupa' eum ibli^ nee fitter eum mittety nifiper I gaU judicium. 
pariuM Jucrum^ t'^c^ tamcn tempore tacis abfque arraniammto^fiu re* 
fptmfione^ feu legali judicio parium fuorum^ ^c, adjudicatus efi 
morti. 

Within a year and a day."] How this year an<l a day (bzW be ac- 
counted, is to be feen. If the ftroke, or poyfon, &c, be given the 
firft day of Januaiy, the year fhall end the la ft day- of December: 
for though the ftroke, or poyfon, &c. Xv^ere given in the afternoon 
of the firil day of January, yet that fhall be accounted a whole 
^ay, for regularly the law maketh no fr^iclion of a day : and the 
-day was added, that there- might be a whole year at the leaft after 
the ftroke, or poyfon, &e. for if he die after that time, it canrjot 
be difcerncd, 'as the law prefumes, whether he died of the ftroke 
or poyfon, &c. or of a natural death ; and in cafe of life the rule 
of law ought to be certain. But feeing the year and day in the 
-cafe of murder and homicide, muft be accounted aprej le fait^ 
after the deed, if a man be ftricken or poyfoned, &c. the firft of 
January, and he dieth of that flroke or poyfon the fiift day of 
May, whether fhall the year and day be accounted after the flroke 
or poyfon given, or after the death? and it fliall be accounted 
after the death, for then the man was murdered, and not after the 
ftrokc or poyfon given, &c, both in the indidlment at the fuit of the 
king, and in the appeal at the fuit of the party. And fo it hath 
httxi often adjudged contrary to the opinion of juftice Stanford. A 
tnurderer half a year after the murder is received, and aided by 
another, this accelTory may be indi<^ed or appealed within the 
year after he became acceffory, though it be after the year, that 
«he murder was committed, and fliall be tryed when the principal! 
is attainted. 

If a murder be committed in the day time in a town not in- 
iclofed, and the murderer not apprehended, the tbwnfhip fhall be 
.•amercied, but if iiielofed, whether the murder be in the night, or 
day, the town fhall be amercied. They that are prefent when 
-any man H flain, and Ao^ not their beft indeavour to apprehend 
the murderer, or manflayer fhal be fined and imprifoned. What 
judgment a feloQ attainted fliall have, and what he fhall forfeit; fee 
the firft part of the Inftitutes^ itdi. 747. and here, cap. Judgement 
and Execution. 

• Nota that before the reign of H. i. the judgement for felony 
was not always one, but king H i. ordained by parliament, that 
the judgement for all manner of felonies fhould be, that the perfon 
attainted fhould be hanged by the neck till he be dead, which con- 
tinueth to this day, Ste more for murder in the chapter of ^o- 
^omachia. 
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y yO MICIDIUM ex vi tmntni comprchcndeth petit trcafoit, 
•*^ murder, and that which is commonly called manflaughter 3 
for homicidium eft hominis cadlum^ and homtcidium eft hominis tfc- 
elfto ah homlne fa^a. Therefore the right divifion of homicide is 5 
that of homicides, or manflanghter, fomc be voluntary, and of 
malice forethought ; as petit treafon, and murder of another, and 
murder of himfelf. Of the two former we have fpoken j a(nd of 
murder of himfelf. we (liall fpeak hereafter. Of manflaughters, 
fome be voluntary, and not of malice forethought : of thefe fome 
be felony (as (hall be fhewed hereafter) and fome be no felony-; of 
which, fome be jn refpe<^ of giving back inevitably in defence of 
himfelf, upon an affault of revenge : and fome without any giving 
back; as upon the aflault of a thief or robber upon a man in 
his houfe, or abroad : Some upon the aflault of one, that is un* 
der cuflody ; as the fherif, or gaoler aflaulted by his prifoner. Some 
in refpeift that he is an officer or minifter of juftice, without any 
affault in execution of his office, or lawfull warrant. And laftly, 
fome homicides, that be no felony, be neither forethought, nor 
voluntary; as manllaughter by mifad venture, per infortunium^ or 
ca/u, ' And fome of thefe, that be no felony, are caufes of forfeit* 
tiire of a man's goods, and fome be not: and of thefe fcveral 
branches in their order. And firft of muirder of a man's felf, who 
commonly is called j^/o de/e, 

Felo de/e is a man, or woman, which being compos mentis^ of 
found memory, and of the age of difcretion, killeth himfelf, which 
being lawfully found by the oath of twelve men, all the goods and 
chattels of the party fo offending are forfeited. 

Now let us perufe the feverall branches of this defcription, majus 
eft dell Bum felpfiim occidere^ quam alium. 

Being compos mentis,] * If a man lofe his memory by the rage of 
fickneft or infirmity, or otherwife, and kiH himfelf while he is not 
compos mentis^ he is not feio de/e : for, as he cannot commit tnurder 
upon , another, fo In that cafe he cannot commit murder upon 
himfelf. ^ If one during the time that he is ncn compos mentis give 
himfelf a mortall wound, whereof he, when he hath recovered his 
memory, dieth, he is not felo de/e ; becaufe, the flroke which wa» 
the caiife of his death, was given when he was not c&mpos men* 
tis :' et aSlus non/acit reum^ ntfi mens Jit rea. If a man give himfelf a 
wound, intending to ht/elo de/e^ and dieth not within the yeiu* and 
day after the wound, he is T\oi/elo de/e, 

0/the age of di/cretion,'] Hereof we have fjjoken before treat* 
ing of murder. 

Kill him/el/'] ^ And this is often voluntary, and fometime not 
voluntary. If A. give B. fvTch a ftroke as he felleth,him to the 
ground, B, draweth his knife, and holds it up for his own dc- 
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fence : A. in haft meaning to fall upon B. to kill him, fallcth 
tipon the knife of B. whereby he is wounded to death, he is 
felo de fe : for B. did nothing but that which was lawfull in his own 
defence. 

Lawfully found,] * No goods be forfeited, untill it bejawfully 
■found by the oath of twelve men, that he is felo de fe : and this 
doth belong to the coroner fiper -oifum corporis^ to inquire thereof: 
and if it be found before the coroner fuper vifum corporis, that 
lie W3S felo de fe, * the executors or adminiftrators of the dead 
fhall have no traverfe thereunto. And this is the reafon, that no 
man can prefcribe to have felons goods, becaufe they are not for- 
feited, until it be found of record, that he is fclo defe, 

** If a man he felo de fe, and is caft into the fea, or otherwife fo 
fecretly hidden, as the coroner cannot have the; view of >the body, 
and by confequence cannot inquire thereof: in this cafe it may be 
inquired thereof by the juftices of peace of that county ; for they 
have power by their commiffion to inquire of all felonits. But if 
it be found before them, the executors or adminiftrators of the dead 
may have a traverfe thereunto, but not to the indiftment taken be- 
fore the zoxoxitx fiiper vifum corporis ^ as before is faid : and fo hath 
it been refolved. And fo in the cafe abovefaid may the kings bench 
enquire thereof, if the felony be coiumitted in the county where the 
kings bench fit, and the executors or adminiftrators of the dead 
may traverfe the fame. 

Are forfeited,] Albeit * Eradon was of opinion, that if a man 
that was reus alicujus criminis captus fit pro eodem, utp:te pro, morte ho- 
minis, vel cumfurto manfefio, vel quod utlegatus fit, et meiu poena im* 
fninentis mortis mortek fibi confclverit, haredem non habchit, quia fie 
convincitur felonia priusfaHa, viz. furtum, mors homtnis, vel hujufmodi, 
£t confcientia metus in reo pro confejfo hahetur, Aliud erit ft non ft in 
grimine deprehenfus, ^c. non debet in aliqud cafu exharedatio fieri, nifi 
fracedat crimen, propter quod periculum mortis vel membrorum fuflineri 
debet, &fr. Bat the law makes no fuch diverfity : * iorfelo de fe, 
whatfoever offence he hath committed (whereof he was not in his 
life time attainted) ftiall forfeit no lands, but his goods and chattels 
only. * And fo faith Britton, En cafe ou home eft felon de fuy mefmCy 
foient fes chateux judges nous com^ chateux de fdon, le heritage ne qui' 
dent remaineas heires. For no man pan forfeit his land without an 
attainder by courfeof law. 

A ^ villain giveth himfelfe a mortall wound, the lord feifeth his 
goods, the villain after dieth of the wound within the year and the 
day, the goods are forfeit. 

And herein s there is a diverfity between chattels perfonels in ac- 
tion, and in pofTeffion : for if a debt b6 owing to two, unlefle it be 
in cafe of two joint merchants, and the one isfelo defe, he doth for- 
feit the whole : but otherwife it is of goods in pofleflitJn, for there 
he forfeiteth but his part. 

A leafe ^ is made for years to the hulband and wife, the hufband 
drowqeth himfelf, the leafe is forfeited, as you may read at large 
in Plowdens Commentaries. 

Now let us purfue the branches into which bloody homicide did 
fpend and empty itfelfe. 

Some manilaughters be voluntary, and not of malice fore* 
thought, upon iomt fudden failing out. Delinquens per iram prA-^ 
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S^ Of Homicide. C^p* S. 

% vocafus punirt delet mluus. And this for difl^ii£tion fake is called 

manflaughter. There is no difference between murder, and man- 
flaughter ; but that the one is upon malice forethought, and the 
other up,.m a fudden occaton^ and therefore is called chance- 
rrediey. As if two meet together, and driving for the wall the one 
kill the other, this is manflaughter and felony. And fo it \t» if they 
had upon that fudden occa^Gon gone into the fields and fought, and 
the one had killed the oth^r : this (as hath been faid) had been but 
manflaughter, and no murder ; bccaufe all that followed, was but 
a continuance of the firft fudden occafipn, and the heat of the 

I j^., ^^j bJood kindled by ire was never cooled, till the blow was given, et 

Bibithcscafc Jtcdefimilibus. ^ 

k le E. 1 cor. Manflaughter * is felony, and hereof there may be acceflbries 

J 1 6. * after the faft done : but of murder, there may be acceflbries, as well 

15 Aff. p. 7. before, as after the faft. 

43 Afi: 31. Sec Some be ^ voluntary, and yet being done upon an inevitable 

the ftat. ot Gloc. ^gyi-g ^j.g ^Q {^x^^y^ As if A. be aflaulted by B, and they fight to^ 

3E3 cor. 184. gcthcr, and before any mortall blow given A. giveth back, untill 

»86. & 297. 305. he commeth unto a hedge, wall, or other ft rait, beyond * which he 

& 3^1- cannot pafTe, and then in his own defence, and for fafeguard of his 

Seft hereafter, owne life killeth the other : this is voluntary, and yet no felony, 

^udgement and ^"*^ ^^^ J"*")'' ^^^^ finde, it was done fe dcftndendo^ ought to finde 

Jxtcution. t^e fpeciall matter. * And yet fuch a precious regard the law hath 

Vtib. Of death of the life of man, though the caufe was inevitable, ^ that at the 

pf a man ^t^z- common law he fhould have fuffered death : and though the fta- 

iendencfo. ^^^^ ^^ GJocefter fave his life, yet he flinll forfeit all his 'goods and 

* [ 56 J chattels. * Hereof there can be no acceflbries, either before or after 

» 43 AfT. 31. the fac^, becaufe it is not AoT\tfeUeo animo, but upon inevitable ne* 

^R* ^*''* u S ^^^^^yf^ drftndcndo. If A. aflault B.' fo fiercely and violently, and 

lohn imperiah "^ fucha place, and in fuch manner, as if B. fliould give back, he 

cafe. fliould be in. danger of his life, he may in this cafe defend himfeife ; 

b 2j E ^ 17. ^^^ ^^^^^ ^^^^^ defence he killeth A, it \%fe dtfendenda^ becaufe it is 

.Gioc. cap. 9. ^^^ done fdleo animo : for. the rule is, when he doth it in his oavii 

4 H. 7. 2, defence, upon any inevitable caufe, Quodquis oh tutelam corporis Jut 

\^\ 4- ^°- -44- feterit^ jure idfecijfe vidciur, 

Bra'aon^***^ Some without any giving back to a wall, &c. or other inevitable 

^ Lib. 5. fo. 91. cfi"f<^» ** As if a thieffe offer to rob or murder B. either abroad, or 

Semayns cafe. in his houfe, and thereupon aflault him, and B. defend himfeife 

16 AfT. p. z3. without any giving back, and in his defence killeth the thief, this 
37^29 Afl:p.23. jg ^^Q felony; for a niian fliall never pvt way to a thief, &c. nei- 
\ -4* ^°'* ^^^ ^^^^^ ^^^^ ^^ forfeit any thing. • And fo it is declared by the flatute 
22 E- 3. cor. of 24 H. 8. Likewife *" if a prifoner aflault the gaoler, the gaoler 
aj6i. 21 H.7.39. is not by law inforced to give back ; but if in defence of himfeife he 
« 24H.8. cap. 5. kill the prifoner, this is no felony. ' 

^ 22 Afl; p. 55. 8 So if any oflicer, cr miniftcr of juflice, that hath lawfull war- 

8 3 E. 3. cor. 290^ rant, and the party aflault the oflic^r or minifter of juftice, he is 

M. 22^€^-^co- "^^ bound by law to give back, but, to carry him, away: and i^ 

ram rcge Rot. ' ^" execution of liis office he cannot otherwife avoid it, but in ftriving 

\%\, Kbnrum. kill him, it is no felony. And in that cafe the officer or mini- 

Rot. l.berr. an- Her of juflice lliall forfeit nothing, bu^ the party fo aflau king or 

no I & 2 £, I. offering to flye away, and is kiikd, fliall forfeit his goods and chat- 

Coram r/ ^' /7f ^rww^'/ ^f « b<divns domini r^gis^ qui hnterficlt duos kitrones ^nom 
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permiitentes Je juftkiari infui defenjiimem^ et nen exfeloma^ feu malitia^ 
^cqmetatttr, 

* If at a juft or tiimement, or at the play with f\vord and buckler 
ty the kings commandement, one doth kill another, this is no fe- 
lony. * In the reigne of king H. 2. it' was enabled, that if in 
4uch cafe one was flaine, it (hould be no felony, for that in 
friendly manner they contended to try their ftrength, and to be 
able to doe the king fervicc in that kinde, as occafion fhould be 
offered. 

There is an homicide, that is neither forethought, nor volun- 
tary. ' As if a man kill another per infortunium^ ffu ca/uy that, is 
homicide by mifadventure. De amputataie arborum^ qui cum ramum 
projiceret^ infcius occidit tranfjuntem : aut cum quis pilam percujjerit^ 
fe'f. tx cujuj i^u ,pcc'Jus efi^ tales de homicidio non temntur. Homi- 
cide by mifadventure, is when a n)hn doth an a6l, that is not un- 
lawful!, which without any ev'ill intent tendeth to a man's death. 

Unlawfully " If the a<fl be unlawful it is murder. As if A. 
itieaning to ftoale a deere in the park of B, fhooteth at the deer, and 
by the glance of the arrow killeth a boy that is hidden in a bufli ; 
this is murder, for that the a(!it was unlawfull, although A. had no 
intent to hurt the boy, nor knew not of him. 5"^ ^^ ^- ^'^^ owner 
of the park had fhot at his own de^ r^ and without any ill intent had 
killed the boy by the glance of his arrow, this had been homicide by 
mifadventure, and no felony. 

* So if one (hoot at any wild fowle upon a tree, and the arrow 
killeth any reafonable creature afar off, without any evill intent in 
him, this is per infortunium : for it M'as not unlawful to (lioot at the 
"wiidc fowle : but if he had fliot at a cock or he*i, or any tame 
fowle of another Hians, and the arrow by mjfchance h^d killed a 
man, this had been murder, for the a<^ was unlawfull. 

fV'ithut any evil intent,^ If a man knowing that many people 
come in the tlreet frgm a fermon, throw a ftone over a wall, in- 
tending only to feare them, or to give them a light hurt, and there- 
upon one is killed, this is murder ; for he had an ill intent, though 
that intent extended not to djcatji, and though lie knew not the party 
flaine. For the killing of any by mifadventure, or by chance, albeit 
it be not felony, quia voluntas in deli^is, non exitus fpeHatur ; yet he 
ihall forfeit therefore all his goods and chattels, to the intent that 
men {hould be wary fp to direft thdr anions, as they pend not to 
the effufion 6f mans blood, 

"Nee veniam effufo f anguine cafus hahet. 

Nota^ Homicide is called chancemediey, or chancemelle, for . 
that it is done by chance (without pren-ieditatjoo) upon a fudden 
brawle, ihuffling, or contention : for meddle or melle (as fome fay) 
,isan ancient French word, and (ignifieth brawle, or contoition, 1 ^ 

But I take it that the French word is meJle^ which fignifying (huf* y 

fling or contending, and by corruption we changing the S to D, 
doe call it medle^ the S being not pronounced, whereof we have 
made medletum. So as killing or a man Ijy chan^e-medle, is 
killing of a man upon a fudden brawle or contention by chance. 
for the word \medle or melle^ whereof we have made a Latin wo!^^ 
pteMetum w melletum^ fee Glanvill, lib, j. cap. %, cognofcer^ de med- pgMe41ctli. 
kiih ih vfrkmbus^ detl^gi^: tbat is, of byawHng, or brabUng, of 
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Of Dcodands. 



Cap. 9^ 



battery, of wounding: tlie firft it words, the other two in flrokcs, 
&c. in ancient time expreffed by thefc two Saxon words, viz. jf/f, 
2.fiitany to brawle j audfik, which we retaine- ftill to fight when it 
proceeds to blowes. Unde Jlitwh^ flichif^ite^ fightwite^ ^e. 

And thiis much of hoQiicide commiited by noan. Sec in the 
next chapter of deodands, of another kinde of kiUbg of a man. 
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OF DEODANDS. 



DEODANDS when any « moveable thing inanimate, of 
^ beaft anin.ate, doe move to, or caufe the untimely death of 
any reafonable creature by mifchance * in any county of the 
realm (and not upon the fea, or upon any fait water) without the 
will, offence, or fault of himfelf, or ot any perfon. ^ They be- 
ing fo found by lawful inquifition of twelve men, being preciun» 
fanguinu^' the price of blood, are forfeited to God, that is to tho 
king, Gods lieutenant on earth, to be diib-ibuted in works of 
charity for the appeafing of Gods wrath. 

And it is to be obferved, that there is a diverfity, as concerning 
the deodand, when the party (lain is within the age of difcretion, 
viz. of 14. years, and when he is above the age of difcretion. 
For when he is flain by fall from a cart, horle, mill, &c. and is with- 
in the age of difcretion, there is no deodand,, as it is adjudged • in 
8 E. 2. tit. coron. 389. But othervvife it is, if an oxe, horie, bull, 
or the like, doe kill any within the age of difcretion, there the 
fame are deodands. 

And this law conce^rning deodands, is grounded upon the law of 
God, Exodus 2. verf. 28. Si bos catinu pereuffhrit vtrupn^ out mulierem^ 
et mGrtuifuerint^ lapidibus olriietur. See juftice Stanford, lib. i. cap. 
1 2. which need not here to be recited. If A. killcth a man with 
the fvvord of B. the fword Hull be forfeit to the king • as a deodand, 
becaufe imvet ad morttm^ and for default of fafe keeping of the 
fame by the owner. > 1 

But now tliat we have cited, and referred you to our books of 
law already known, and publiftied : let us caft our eye upon fome 
records of'^ parliament concerning deodands, of, or out of (hips or 
othtr vefTels upon rivers, or waters, frefh or fait, the law being 
clear, that in aqua duki there may be deodands, but in the fea, or in 
aqua falfa^ being any arm of the fea, though it be in the body of 
the county, there can be no deodand of the ihip, or any part 
thereof, though any be drowned out of it %, becaufe, though the' 
arm of the fea be within the body of the county, the (hip or other 
ve(rel is fubje6l to fuqh dangers upon the raging waves in fcfpcA of 
the wind and tempeft. And this diverfity dotn notably appear in the 
parliament rolK Amongil the petitions in parliament it is defired, 
that if it happen any man, or boy to be drowned by a fell but of 
any /hip, boat, or velTel, they fhall be no dcodands. W hereunto 
the king upon great advice, and conference with his judges and 
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councell learned (as always the king doth to petitions in parliament) 
• made anfwer^ The (liip, boat, or veifel being i3pon * the fea ihall be • The vm of the 
adjudged no deodand, but being upon a frefli river, it is a deodand, *ca is included 
but the king will (hew favour. *^-'''" 

See the like petitions in other rolls of parliament anno i Pv. 2. 
au. 106. 4. R. 2. n«. 33. I H. 5. nu, 35. &c. but never obtained 
more, then the common law gave in theie cafes. 



herein. 



CAP. X. 



Of BUGGERY, or SODOMY. 



IF any perfon (hall commit buggery with mankind, or beaft ; 
by authority of parliament this offence is adjudged felony 
without benefit of clergy. But it is to be known, (that I may 
obferve it once for all) that the ftatutc of 25 H. 8. was repealed by 
the ftatute of 1 Mar. whereby all offences made felony or premu- 
nire by any a£t of parliament made fince i H. 8. were generally 
repealed, but 25 H. &. is revived by 5 Eliz. 

Buggery is a deteftable, and abominable fin, amongft chriftians 
not to be named, committed by carnall knowledge againft the or- 
dinance of the Creator, and order of nature, by mankind with 
mankind, or with brute beail, or by womankind with bruite 
beaft. 

Bugeria is an Italian word, and fignifies fo much, as is before 
defcribed, padtraftes or paiderefies is a Greek word, amatar pucrorum^ 
which is but a fpecies of buggery, and it was complained of in 
parliament, that the Lum bards had brought into the realm the 
ihamefull fin of fodomy, that is not to be named, as there it is 
faid. Our ancient aiithors doe conclude, that it deferveth death, 
vltimum fupplicium^ though they differ in the manner of ^thej>unifli- 
mcnt. Britton faith, that fodomites, and mifcreants fhall be burnt, 
and fo were the fodomites by Almighty God. Fleta faith, peco- 
rantes et fodomitdt in terra vivi confidiantur : and therewith agreeth 
the Mirror, pur le grand ahkorHination^ and in another place he faith, 
Sodomie eft crime de majtftie^ vers le roy ceUftre, But (to fay it once 
for all) the judgement in all cafes of felony, is, that the perfon at- 
tainted be hanged by the neck, untill he, or Ihe be dead. But in 
ancient times, in that cafe, the man was hanged, and the woman 
was drowned, whereof we have feen examples in the reign of R. i. 
And this is the meaning of ancient franchifes granted de furca^ et 
fojfa^ of the gallows, and the pit, for the hanging upon the one, 
and drowning in the other, but foffa is taken away, and/arc^ re- 
mainsi 

Cum mafcuh nan commifcearis coitu fcemineo^ <^ia ahGmtnatio eft. Cum 
$mm pecore non coibis^ nee maculaheris cum eo: mulier non fuccumbet ju- 
piento^ nee mi/cebitur eiy quia/celus eji^ ^c, 

Thea^l of 25 H. 8. hath adjudged it felony, and therefore the 
judgement for felony doth now belong to this offence, viz. to be 
ftaoged by the neck till he be dead. He tjjat readeth the preamble 
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6^ this a^, fhaU find' how ncccflaiy the reading of our ancient au« 
thors is : the ftatute doth take away the benefit of clergy from 
the delinquent. But now let us perufe the words of the (aid dc- 

icription of buggery. 
^ beteftable and aLminabk.'\ Thofe juft attributes are found iu Ae 

aS ot 2? H. 8. 

Am.ngll Chrijiians not to he named.'] Thefe words are in the ufuall 

indi£tment of this otfence, and are in effei^ in the parlariient roll 

of ^o E. 3. vhifupra^ nu.. 58. 

By cainaJ knmoh'i/e^ £s!'f.] The words cf the indiiftment bcv 
• This 18 froun- contra ordinafioKem creator'rs^ et natura orJi> etUy rem habuit veneream^ 
dcd upon the di.^umque'puerem carnaliter * cos^novity ^c. So as there n»uft be/^»5- 
r'^z^cl^f /r^//tf th .t is, res in re^ either with n>ank iid or jvith beaft, but the 
c.^Judlei '19 ^^^^^ pei;efrp.tion nrakcth it carnall knowledge. * See the indift- 
a2. U. cognof- ment of Staff >rd, which was drawn by great advice for committing 
camua ens. bu2;:;erv witli a boy, for which he was attainted and, hanged. 

*C.»kc.lib. Intr. b 'p^g fodomites canr.e to this abomination by four means, viz. 
1 ?*Corafn re^ e ^^ pnde, exceOe of diet, idlencflc, and contempt of the poor. 
» Ez vk 16. 49. Otrofui nihil cogitat^ niji de ventre et venere, ^oth the agent and 
Gen. i8. 29. conitntipnt are felons: and this is confonant to the law of God. 
Deut. 29 23. « Qui dormitrit cum mafculo coitu fotmineo^ uterque operatus eji nefasy et 
Efay, 13. 19. fjiorte moriatur. And this accordeth with the ancient rule of law^ 

TtT. 21. 14, 4.0. - • • I r-. 

18 Ko A. agent e 5 et conjentientes pan poena pUcteniur. 

Luke, 17. 28, Emijfio feminis maketh it not buggery, but is an evidence in cafe- 

19. 2 Pet. 2. 6. of buggery of peiietrat'on : and lo iu rape the words be alfo, far- 
Jud. verf. 7. naliter cognovit^ and therefore there muft be penetration j and emijjio 
Rom. I. 26, 27. j'gffji„j^ without penetration maketh no rape. F'lde in the chapter 
t Levk. 20. 13^. ^^ i^'-^pe. If the party buggered be within the age of dilcretion, itr 
1 Cor. c. 6. V. 10. is no felony in him, but in the agent only. . VVhen any ofFirpce 
*i 3& 4 p. & js felony either by the common law, or by ftatute, all acceiTories 
Mar. juftice Da- vboth before an<.l aiter, are iiicidently included. ^ So if any be pre- 
Sunf. prcor ^^"^' abetting and aiding any to do the ad, though the offence be 
PI. com 97. perfonall, and to be done4)y one only, as to commit rape, not only 
« n H. 4. 13. he t^at doth the aft is a principall,.* but alio they that he preftnt. 
Sec the 2. pare of abetting, and aiding the n itdoer, are principalis alfo, which is a 

thcJx^ofi^ion''' P^°^ ^^^^^ ^^^^^ ^^^^ ^^ Sodomy. 

upo"the'ftruitc ^^ h '^^oman.] This is within the purvien of this a6t of 25 HT, 
o W. I. ca. 13. 8. For the words be, if any perfon, &c. which extend as well to 
and W. 1, ca. 34. a woman, as to a man, and therefore if ihe commit buggery with 
a beaft, flie is a perfon that commits b\iggery with a beaft^ to which 
end this word [perfon] was ufed. And the rather, for that fome^ 
what before the making of this aft, a great lady had committed 
buggery with a baboon, and conceived by it, &c. 

There be four fins in holy fcripture called damantia peccata^ cry* 
ing fins, whereof this deteftable fin is one, exprefled in this dif* 
tichon. 

Sunt lox clamorumy vox fanguinis^ et fodomorum^ 
Vox opprej/orum^ merces detenta laborum. 
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CAP. XL 



\ 



OF RAPE. 



RA P E is felony by the common law, declared by parliament De^^. t%» ^ 
for the unlawfuli and carnall knowledge and abufe of any anteMsges Alte* 
woman above the age of ten years againft her will, or of rcdi, cap. 45. 4 
ji.womai> child under the age of' ten years with her will, or £j."5J^*^'^- 
againft her will, and the offender fljail not have the benefit of w. i/cf.13^ 
clergy. Rot.>*rl. S.'e. 

What offence this was ?.t the common law, and what a^ls of *. & Rot. Cla»C 
parliament have been enafted concerning the fame ; fee in the fc- ^^/^/"^'t* 
cond part of the Inftitntes in the expofition upon the ftataite of ^"j"^*/"- 
W. I. ca. 13. an.1 W. 2. ca.' 34. and the firft part of the Inftitutes, ^"^.15 R,V.^^ajJ, 
fe<ft. 19c. 7 H. 6. 2. 22 E. 4, 22. 6 H. 7. 4. b, 18 £iiz.'cap.*6.* 

* I be doubt that was made in 14 Eliz. at what age a woman Lib. 1 1. fo. 39. 
child niignt be raviflied, was the caufe of the making of the* aft AlexMdcr PouU 
of 1 8 Eiiz, ca. 6. for plain declaration of the law. [That if any Se" the t. parted 
perfon (bouid unlawfully know and abufe any woman-child under the Inftitutes. 
the age of ten years, every fuch unlawful and carnall knowledge fed. 190. 
&ould be felony, and the ^tfender therein being duly convifted, Mich. 19 E. j. 
ihaii fuffer as a felon without allowance of clergy.] Kou^ "*Li«u 

* Although there be emij^o feminis^ yet if there be no penetra- ^l^ quod ipfjm 
^on^ that is, res in re^ it is fio rape, for the words of the indi&ment de puellagio fa» 
hej fama'itcr cognovit, ^c, > fclonke et tot»» 

* lo the pailiament rolls we read what deteClatjon hath been had ^'^ deflora?ifc 
of this hainous oifence. At the petition of Ifabell late the wife of l^i^ji at 
John Botiler of 3eaufie in the county of Lahcafter knight, which 5 h. 7.4. h^ 
ifabell one Wiilia.rj Pull of Wirrall in the county of Chefler gent, • Di. 14 kl^ 
(hamefuliy did ravilh. It is enri<^ed by authority of parliament, J- 30+. 

that if William Pull doe not yeeld himielf after proclamation made ^ Sec^^f**^' 
aigaiaft him, that he {hall be taken as a traitor attainted. , thcntxt^pnxx^ 

* The fame liabell by another petition fheweH, how the faid ding chapter of 
William by diires and menace of imprifonment inforced her to buggery. 
marry him, and by colour thereof raviflied her, for tUe which ihe ^ ^^t. Parf. 
prayeth her appeal, which to her is granted. « Inthfiw*^ 

f Margaret late the wife of fir Thomas Malefant knight, made roil no. 15. 
the like complaint againft one Lewis Leyfon alias Gethey a f Rot. ParL 
Welchman. Againft whom the like order is taken, as was for the i?H- 6. nu. t^ 
faid Ifabell : onely where the rape was committed in Wales, it is| 
enad d, that the fame (hall be tried in Somerfetlhire. 

f Upon complaint of Henry Beamont fon and heir of fir 
Uenry Belmont knight, and Charles Vowell efquire, &c, againfl 
one Edward Lancafter of Skjpton in Craven efquire, for taking; 
away dame Joan Beamont the late wife of the faid Sir Henry, 
being lawfully married to the faid Cliarles, and for that tlic faid 
Edu ard married the faid d%me Joan againfl her will, and raviihed 
^r, Againft Edward Lancafter and others, remedy is givc« by 
gppeaL and further ^ upon occafioxij^ bappeoin^^ thereupon, the 
• ^^ ' ' ilatut^ 



SRot,Pilif. 
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ftatute of 3 1 H. 6. was made, which giveth remedy to a woman 
enforced to be bound by ftatute or obligation, as by the aft it ap- 
peareth. , 

It is read in ftory, that chaft Lucretia being raviflied, (he wa» 
found in extreme heavinefle, and it was demanded of her, Saivan ? 
fhe anfwered, Quomodo muiier falva ejfe poteft lafa pudicitia ? and 
yet thereof it is truly (aid, Duo fuerunt^ et unus comm'tjit add- 
terium, 

-^ In the holy hiftory you Ihall read, Dinam cum vidijfet Sichemfilius 

*x* "* Htmw Htvei prlncepi terra illius^ adamavlt et raputty tffc, Obferve 

g j^ li. ^^^^ \vh2iX. followed thereupon. Like wife, Amman prevalens virlhus 

-^^ * ' ' fuis opprejpt Tliamar forotem Juam^ et cubavit cum ea^ ^c. qua afpetgens 
cinerem capitijuo^ f^ilF^ talari tunica^ impofitis mantbusfupcr caput fuum 
that ingrediens et damans ^e. And obferve alfo the end of tke of- 
fender. 
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CAP. XII. 

Felony for carrying away a Woman againft her 
Will, &c. 



Exoa. II. i6. W/^ ^^^^ thought good next after Buggery and Rape, to fpcak 

Pcut a4.'7. ' ^^ of the ftealing of women, becauw the ♦ apoftle doth rank, 

* I Tim. X. xo» after the fodomite, him that is plagiarius, io called, becaufe 

kge Flavia plagis damnmetitr. And we will begin with the ftatute 

- of 3 H. 7. cap. a. 

3 R 7. c. 2. Where women, as well maidens, as widows and wives, 

^9 , cap. 9. ij^ying fubftances, fome in goods moveable, and feme in 
lands and tenements, and fome being heirs apparant unto their 
anceflors, for the lucre of fuch fubftances, been oftentimes 
taken by mifdoers, contrary to their will, and after married to 
fuch mifdoers, or to other by their afient, or defoyled, to the 
great difpleafure of God, and contrary to the kings laws, and 
difparagement of the faid women, and utter heavinefle, and 
difcomfort of their friends, and to the evill enfample of afr 
other ; it is therefore ordained, eftabliflied, and enacted by o^ 
foveraign lord the king, by the advice of the lords fpirituall and 
temporal!, and the commons in the faid parliament aftembled, 
and by authority of the fame. That what perfon or perfons 
. firom henceforth that taketh any woman fo againft. her will'un^ 
lawfully, that is to fay, maid, widow, or wife, that fuch 
taking, procuring, and abetting to the fame, and alfo receiving 
' ' wittingly the fame woman fo taken againft her will, and fenow-n 
ing the fame, be felony. And that fuch mifdoers, taker^, and 
procurators to the fame, ajid Teceytors, knQwing the laid 
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offence in form aforefaid, be henceforth reputed and judged as 
principail felons. Provided alway tnat th'i^ adl extend not to 
any perlon taking any woman^ only claiming her as ^s ward, 
or bondwoman. 

This a^ on the offenders part doth cxteijd to all degrees, and to 
all perfons, but exttndeth not lo all women: for on the womaDS 
: part four things are nccelTarily required to make the offence felony. 
Firft, that the maid, wife, or wido.v have Jands or tenements, or 
moveable goods, or be an heir apparent. Secondly, that (he be ^ 

taken away agalnft her will. Thirdly, that die be married to the 
mifuoer, or to fome other by his confent, or be defiled, (that is, 
carnally known) for it' thefe concurre not, the mifdoer is no felon 
within this flatute, but otherwife to be punilhed. And fo it was ^ & 4 Ph. and 
refolved, 3 & 4 Ph. and Mar. And after refolved by all the judges Mar.jufticeDa- 
of England upon advifed confideration of this a£t of 3 H. 7. and **^°"* report, 
upon confultation, and conference between them, as the lord Ditr p."^*'* ^^ ^''.*- 
hath reported under his own hand, which I have feen, but the re- And fo^rdohcd 
port thereof is omitted in the print ; and the indid>ments grounded by parUarpent. 
«pjn this ftatute, are according to this refolution. Fourthly, that »n anno 39 EJ. 
ilie be not ward, or bondwoman to the perfon that taketh her, 'or ^"P- 5* 
caufeth her to be taken only as his ward, or bondwoman. 

Bv this ad, not only the takers, but the procurers, abetters of Nota, quia ranu 
the felony, and receivers of the faid woman wittingly, knowing 
the fame, be all adjudged as principail felons : the IJke whereof we 
finde not in any other ftatute, that we remember. But by a con-' 
flruftion of the common law, they that receive the mifdoers, and , F 62 1 
not the woman, are acceflbries; for this aft maketh the receivers of 
the woman, &c principals. 

For the bdioufneflfe of this offence, the benefit of clergie is 39 eiu. cap. «^ 
taken away from all the offenders againllthe faid ad. 1/id. Kel- Kdway, 81. k. 
way, and Stanford. Stanf. pi. cor. 

See' a good and profitable flatute made for fuch as take away 37- *>• _ 
maidens or, women children, &c. within the age 'of fixteene yeares |[|arAap. sT 
(though it be not agalnft their will) without confent of parents, &c. HiL'34.EH«.nk 
and a penalty impofed for defloivring, or contrading 'matrimony 3<,^p« 37- R-tt^ 
with fuch maids or women-chilcjren ; and further, the forfeiture elites cafe, 
which fuch maid or woman-childe undergoe, which confent ta 
fuch contrad, &c. But becaufe we arc now to fpeak of felonies, 
whereunto that ad extends not, we refer the reader to the ftatute 
itfelfe. Only we will adde a cafe which we find in the parliament 
roll. 

The Lady Nevill of Eflex complained in parliament, that John Rot Pari *K^ 
Brewfe and others brake her houfe at London, and violently took -|, wi^i^, 
thereout Margerie the daughter of JohnNierford her fonne (by her 
firfl hufband) and carried the faid Margerie away to,the houfe of Sir 
Robert Howard knight ; and they kept away the faid Margerie, to the 
end fhe fhould not purfue in court chriftian, for the annullation 
of a contrad of matrimony, againfl the faid John'Brewfe. Th» 
was holden fo great an offence, as the faid Sir Robert was comniit* 
ted by the londs to the Tower of London, and he after found 
furety, and promifed to do his uttermoft to bring forth the faid 
^J^rgery by a day prefixed^ or ^Ife to yield himfeU prifoner to the 

Tpwqr 
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Tower againe : but it feems the maid was reftored to her mother 
againc, &c. for I find no further profecution of that caufe. Sec 
hereafter, cap. 45, in fine. 43 Eliz. cap. 13. 



CAP. XIII. 

Of Fclonie for cutting out of Tongues, and 
putting out of Eyes, &c. 



f H. 4. ejl 5 



IF any man doe cut out the tongue, or put out the eyes of 
any of the kings lieges, of malice prepenred, it is felony. 



' The mifchiefe before this flatute wasj that when one bad been 

beaten, wounded, maimed, or robbed, &:c. the mifdoers, to the 
end that the party grieved might not be able to accufe them, did 
cut out their tongues, or put out their eyes, pretending the fame 
to be no felony : and therefore it is ordained and eftablifhed to be 
felony by this ad. 

Here it is to be obferved, that where it doth appear by the 
preamble of this law, that this offence had been before this aft 
daily dohe : this law did fo terrifie offenders, as we remember not, 
that we have read in any book or record, any to be indicled, &c, 
upon this law, above one at the moft. And of all ftatutes thefe 
*re to be preferred, which prevent offences before they be doac, 
before thole which punifh them after they be dohe. And there- 
fore in the making of this law there was falutaris feveritas^ etheata 
Jecuritas, 

Malice prepenfedJ] That is, voluntary and of fet purpofe, though 

it be done upon a fudden occafion ; for if it be voluntary, the law. 

implyeth malice* 

Braa. Kb. 3. We read in Bra6^on, that the cutting off of a man^ privic 

fd. 144. b. members was felony by the common law : for he faith, Qntddi^ 

i:iturji quis alteilus virilia dhfcideiit^ et ilium lihidin's caufa vel ctmviiii 

ca/lraverit? tenetur Jive hoc volens^fecerit^ vel invltust etfiquitur poena 

Rot Claof. aliquando capitalist aliquando perpetuum exilium cum omni iotwfum 

anno 13 R 3, adewptione. And agreeable thereunto, I finde a record in Bra6lon*s 

in. 9. time to this effect t ILnricus Hail et A, iixor ejus capti et detenti/unt in 

[ 63 ] prt/ona de Evilchefter^ eo quod re^ati fuerunt quod if>Ji ah/ciderunt virilia 

Joharmis Mnachi^ quern idem Henricus deprehendit cum pradiBa A^ 

Ffeta, lib. |. ca, uxore ejus^ (ffc, Fleta faith, Si quis iafiratus fuerit^ talis pro moAe-* 

3I Mir. ffa. J, miato poterit adjudicaii. And, therewith agreeth old juflice Sennal in 

5 9; De homi- j^g ]VJirrpr ; and fo is the law holden at this day. And in the Ap-* 

aftcrcJ^i.^^f P^^^^ ^^^^ Indl6tn[]ent of Mayhem it is faid, /Jo;/rV^ mayhcmavits 

^ayhcm. 37 H. whereof we fhall fpeak more hereafter in his proper place. Cut-. 

8. cap. 6. Mir. ting off of eares is no felony, as it appeareth by the iftatute of j; H^ 8, 

fap.4.,De artic. Vid. Stanf; PI, cor. 27, a. The offender ftaljl have the benefit of 

f?f»f^» J^ficlergi^, 
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CAP. XIV. 



OF BURGLARIE. 



AB U R G L A R (or the pcrfon that committeth burglary) is by 
the * common law a felon, that in the night breaketh and en- 
treth into a manfion houfe of another, of intent to kill fome 
reafonabic creature, or to commit fome other felony within the 
(ame, whether his felonious intent be executed or not. ' We call it 
in Latin ^ar^^ir/tf ; and in Jtatuto de officio coronat. the offenders arc 
called raptdres domtxrum^ 

This word * burglar^ is derived of thefe two words, viz. hurgh^ 
#gnifying an houfe, and lartm fignifying a thief, as it were an 
houfe-thiefc. « The Saxons callecT it hufbpec. Inter feeler a inexpia- 
hilia. And aptly was it derived from latro : for, 

^ Utjugulent homines^ furgunt de no^e latrones, 

• Britton calleth him a hurgejfor. Then let us perufe the branches 
of this defcripl;ion. 

In the night .'^ ^ The word in the indi6lment or appeale, is, 
m^anter^ id eft^ mBu. The natural day is divided in lucem^ light, 
which is diesfolarisy and in tenehras^ which is ni^^ht. « And there- 
fore as long as the day -light continues, whereby a mans counte- 
nance may be difcerned, it is called day: and when darknefie 
Comes and day-light is paft, fo as by the light of day you cannot 
difcerne the countenance of a man, then it is called night. *» Po* 
fuifti ttnehras^ et fa6la eft «<w, in qua pettranfeunt heftia filva ; fol 
writur et cmgregata funt^ exit homo ad opus et operationem fiiam^ et reditu 
ve/pere. This doth aggravate the offence, fith the night is the time 
wherein man is to reft, and wherein beafls runne about feeking 
their prey. 

In ancient records crepufculum was figniiied, when it was faid 
Inter canem et lupum : for when the night begins, the dog fleeps, 
and the wolf feeks his prey. For fo wd finde the entry oftentimes 
In the raigne of E. i. as taking one example for many. * Margeria 
filia Nicolai de Okek appellat Jthannem Chofe pro raptUy et pace regis 
fraHa^ die Mortis^ G/r. inter canem et lupum, id eft^ inter diem et 
noBem^ vel. in o'epufado^ Anglice twylight. 

^ In placito de domo comhufta malititfe hora 'vefpertina^ fcilicet inter 
€anem et lupum venerunt makf adores j A, B, ^c. 

^ Ignitegium^ a tegendo ignem^ L coverle fiie, hora o^ava poft.me-> 
ridiem. 

■ Bra6^on faith, Si quis furem mBumum oeciderit^ ita demum "im^ 
punefiret^fi partere eifine periculojuo non potuit ; ft autem potuit^ aliter 
€rit^ in maniius enim re it funt vita et mors hominumy ft cut coram rege 
apud W^tndefore de quodamhomine de Coeham^ coram Gulielmo de Ralegh 
tunc jufticiarioj cui dominus rex in tali caju perdonavit mortem. Agree- 
able hereunto was the law of the Twelve Tables, Si no^ fur turn fac» 
tvmftt^ jure c^fus eft. 

Snak 
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» Mar. DIer 99% Brfah and enter.'] The words of the indi<^ment be, Frrgtt et in* 
ifavit: and this is underflood of an a<5luall breaking of the houfe, 
and not of a breaking in law : for every entry into the houfe by a 
trefpafler, is a breaking in law : but in cafe of a burglary, every 
entry is not a breaking of the houfe, for the words of the indift- 
ment be, Feltmice et burglar itei^ fi^g^U ^^« As if the doore faf a 
maniion houfe ftand open, and the thief enter into the houfe wuh 
a purpofe to fteale, this is a breaking of the houfe in law, and 
yet no burglary, becaufe there muft be an a^uall breaking. So 
It is if the window of the houfe be open, and a thiefe with a hook 
or other engine draweth out fonie of the goods of the owner : this 
15 no burglary, beeaufe there is no at^luall breaking of the houfe. 
But if the thiefe ,breaketh the glafle of the window, and with a 
hook or other engine draweth out fome of .the goods of the owtier, 
this is burglary, lor there was an a6ti1iall breaking of the houfe. \t 
is deemed an entry, when the thiefe breaketh the houfe, and hjs 
body, or any part thereof, as his foot, or hk arme, is within aay 
part of the houfe; or when he putteth a gun into 2^ window which 
he bath broken* or into an hole of the houfe which he hath made, 
of intent to murder or kill; or as hath been faid, a hook or other 
engine into any part of the houfe which he hath broken, of intent 
to fteale : this being put by him into the houfe, is an entry and 
Sianf. pi. cor. breaking of the houle. But if he doth barely break the houfe 
!?• •' ^ without any fuch entry at all, that is no bur<;lary, for it muft be 

. p. 39. ^ If divers come in the night to do a burglary, and one of them 

• X. UL 4. ,-. break and enter, the reft of them ftandirig neere to the do6re, or 

about other parts of the houfe, or at a lanes end, or fome orchard 
, gate, or field gate, or the like, to watch that no help fhall 

come to defen(\ and aide the owner or dweller; this is burglary 
in all. \ 

That which is done infraudem legisj the law giveth no benefit 
.thereof to the party. As if thieves come in the night with hue and 
cry, pretending that they be robbed, and (hall require the conftablc 
to fearch for the felons, and whiieft hegoeth with thpm into fome 
mans houfe, they binde and rob the conftable, and dweller, this is 
burglary ; f(«- in judgement of law it is their a<fl. 

Into a manfifm houfeJ\ The indi<5tment faith, Domus manfionalis^ a 
tnanfion or dwelling houfe. 
« 2 E. 6. Br. • Dornus manfitnalis is divided into two branches, viz. to inlet 

if^*^% , edifices, as hall, parler, buttry, kitching, and lodging chambers, 
Bnitoo,fo. 17.^ &€• and-the outfet buildings, as barnes, ftables, cowhoufes, dai- 
ries, &c. all thefe are parcels of the manfion -houfe, and will paffc 
by the name oidomus manfiomdis* And albeit every manfion-howfc 
bath not all thefe buildings, yet every ho'ufe for the dwelling and 
-habitation of man is taken to be a manfion-houfe, wherein bur- 
glary may be committed. 

* Lib. 4. fo. 40. • *> If a man hath a manfion houfe, and upon fome accident he 
tt-^'^°XF* "^*^ and all his family fome part of the night are out of the houfe, and 
£$*iu^ic«^bir ^"^^^ mt^n time a thief break and enter into the houfe, of intent 

* * to fteale ; this is burglary, although neither the owner nor any 
^ „ ^ of his family is in the houfe : for the indi^ment of burglary 

1. 5 E. 6. zsi^.Q, ^^» domum manfitmalem^ ^c, f regit ^ E^c, and this is domus M/in^ 
See jntv ieges ' Jtwolis. * See hereafter the ftatutcs o£ %i H. S. and j £. 6. 

AIvtrcdic.6, J£ 
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* If a man do break and enter a church in the nighf, of intent 
to fteale, &c. this is burglary, for ecclefia eft domus manfionalis omtii- 
poteniis Dei» • Frufira legis auxilium tnvocaty gut in legem commit" 
ti/* ^ Domus mea domus orationis vocabituTy vos autem feciftis illam 
fpeluncam kurwmm. Sacrilegium derivatur a facro et legere^ id eft^ 
furari, 
. A tent or booth in fair or market, is not domus manpfmalls^ 
but of another name or kind ; « but that is provided for by the 
ftatutc of 5 E. 6. cap. 9. whether the robbery be done in the 
night, or in the d;ay, the owner, &c. being within the fame, 
deeping or waking. But a fbop wherein any perfon doth converfe 
being parcell of a manfion-houfe, or not pardell, is taken for a 
manuon-houfe. 

Likewife a chamber or room, be it upper or lower, wherein any 
perfon doth inhabit or dwell, is domus manfionalis^ in law. 

Our ancient authors and old records .did exprefTe burglary under 
this word, hamfucknej or hamfokne. The firll is derived from two 
Saxon words, viz. of ham^ that fignifieth a manfion-houfe, domus 
manfimalisy which to this day we call our home: 2sAfuckne or 
fuccetiy that is, feeken^ as much to fay, as to feek a man in his houfe 
to flay or rob him. 

It is to be noted that our ancient authors, nor our old book- 
cafes do diflinguifh between the day and the night, when the of- 
fence Ihould be committed in the houfe, fave only the Mirror. 

^i quis hamfockne, qua dicitwr invafio domus contra pacem domini 
Te%is in domojuafe defendertt^ et invafor occifus ejiy imperfecutus et in- 
nlius rem^nehit^fi ille quem invafit aliterfe defender e non poiu'it : diciiur 
enim quod non eft dignus habere pacem^ qui non vult ob/trvare earn. 
And the Mirror faith, Jlamfockne de aunclent ordinance eft peche mortcl^ 
car droit eft que ckeft^m eyt quiet enftm hofiel^ q. a la ley eft. 

Others derive ham/ockne from ham^ which of both fides is con- 
fefled to be a manfion-houfe, ^ind/ockne which fignifies a court, as 
much to fay, as to have jurifdidion, or to hold plea of offences 
done to a man in his houfe. 

One was indifted. Quod cl^u/um L S, fregity ^c. ad ipftim inter- 
ficiendum. This is not felony without any a<5t done, though it were 
no^anter: for the appeale and indictment of burglary is quod domum 
manfionalemy ^c.f regit et intravit. 80 as neither xlofe nor any other 
place, but the manfion-houfe" only is required to make burglary. 
But burglary may be committed as well in the outfet buildings, as 
in the infet, for all are parts of the manfionrhoufe, and he that 
breaketh any of the outfet. buildings doth break domum manftmalemy 
as well as he .that breaks the infet. 

Of intent to kilL] If a man be indifted, that he in the night 
time did felonioufly break the houfe of I. S. etd verberandum Ipfum 
L S. this is no burglary, becaufe it was but to beat, and not to 
kill. But if it were ad interftciendum L S, then it is burglary, 
though he never touched him ; for the intent mufl be to commit 
felony, and not trefpafle, or other thing that is not felony, the 
Words of the appeale or indictment being, Quod felonice et hurglari' 
terfregity et intravitj ^c, fo as there muft be a felonious and bur- 
glarious intent. 

Or to commit fome other fehny.'\ They be burglers which break 
^myhpufe or church in the night, although they take away no- 
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fo. 144. b. 
Britton, fo. 33. 
Staiut. ^^^alliaa;, 
fo. 6. ter. de 
Snoden. 
Mirr* cap. i« ^ 
1 1, de Ham- 
fockne. 

Expofit. vocab* 
inter ftatuta. 
Fleta, lib. x. c^ 
42. 

i3H.4.fol. 
7. tic* cor. 229. 



X3H.4.ubirup* 



22]!. 3. cor. 264* 
22 Air. 39. ft 
95- 



65 Of Burning of Houfes. Cap. 15, 

ifcing : otfierwifc it is of robbery, as (hall be faid hereafter. Sec 
Stanf. Pi. Cor. 30. b, 
^$W,Z. cap. u The ftatutes of 23 H. 8. cap. i. and 5 E. 6. cap. 9. do not de- 
5E«^,Mr9. fihe what burglary is, but take away the benefit of clergy from 
certaine kindes 61 burglary. As when an aftiiall robbery is done, 
and when the o^vner or dweller, &c. is put in fear, &c. or when the 
owner or dweller, &c. is.fleeping or waking within any pkce with' 
in the prccin£! of the fame houfe; thefe circumftances do aggra* 
vate the burglary: and therefore the makers of thofe ftatutes took 
away the benefit of clergie not in all cafes of butjlary, but in 
thole particular cafes whci-e a robbery is done, &c. But the ftatute 
of x8 Eliz. cap. 6. hath taken away the benefit of clergie in all 
cafes of burglary : and hereby a good and equall proportion is 
kept in all cafes of this nature. And both a£ts of parliaments and 
the refolution of judges do well agree together, which fome not 
well obferving have publilhed manifeft errours, which being in cafe 
of life are fit to be reformed. 
SoKs^M. ic« If any man fhall break a houfe by day, and take away thence 
money or goods to the value of five fliillings or more, in any part 
of a dwelling houfe, or outhoufe belonging to the fame,. though 
no perfon be therein, for this felony he ftall lofe the benefit of 
his clergy, foas for this offence the p^rty Ihall fuflfer death, as ia 
cafe of burglary* 
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CAP. XV. 



Of BURNING of HOUSES. 



Jh TncendTariif 

inter teges i£- 

thelf^saiif cap. 6. 

Ib.6x. 

Et Canutif cap. 

>«..fo. 118. 

Mu/hitrntt nu* 

jneratur inter 

Icelera inexpia- 

¥>Ua. 

* Cap. Xtinens. 

♦Braa.Lj^ 

\ 

Xnt fo. |6. 



FIe^ali.i.ca.35. 
Dc combiftftioni- 
bus. 

Mirrorca:t.§8. 
Pe Ardours 
ftp. 1. § II. De 
Appeal darfon. 
Jk^is. cap. 3.§ 



HAVING now fpoken of burglaries, and felonies concerning 
houfes, there reftet hone other of thac kind, wherewith we 
will conclude this divifion, and that is, Burners of houfes: 
which being a felony by the common law, let us fee what our 
ancient authors, and ola parliaments, and records have left unto 
us thereof. 

• The ancient article of the eire was, De incendtmits no&urnh vd 
dlurnisy et comhnftimihus tempo'^e pact's nequiter perpetratis, 

^ Hereof Brafton faith, SI quit turhatafeditime incendiumfecerrt 
nequiter et infelonia^ vel oh inimicitiam^ vd alia de cqufa^ capitali feii' 
^entia punietur. Nequiter dico^ quia incendiafortuita^ vel pern^gligeutiam 
faSa^ et non mala cmfcieruia^ turn Jic puniuntier^ quia civiliter agitur 
iContra tales. 

Britton faith, Soit inquije de ceux quefelonioufment en temps de peatt 
aient auters blees^ ou auters meafons arfes^ et teux que [err de ceo attaint^ 
foient arfesy ijpnt que ils foient putties per me/me le £hofe d<mt ih pe* 
^haent, 

Fleta faith. Si quis ades alienas nequiter oh inlmicitium^ vel prad<e 
taufa tempore paeis comhujjefity et inde cmtviSlus fuerit per appelhm^ ^ 
Jine^ capiiali debet fententia puniri. 

The Mirror, Ardours fontj que ardsnt citie^ ville^ maifm hme^ 
majfin beafi^ m outers chateux^ de Uurfeknie €H tetttps de fwe fu^ 



Cap. I $^ Of Burning of Houfes. 

iame tm vengeance^ (ifc. In Appeal ^e arfin. IJJint ieo Jj/e^ Off, 
(fui Sebright lUotique efi defamy^ ^c, de ceo que a tieljour, &c. en tiA 
meafon^ • oil hiens^ mift lefeu^ ^C' And afterwards en refpons al arfm* 
At arfon peit il dire^ que la venture avient de mt/chance, et nieni dc 
felor^ purptnfe. 

So hainous was this offence, that in anno 3 E. i. it was dcclarea^ 
by parliarticnt, Que ceux tpieuxfmtprifespwrarfmfdonioufitt^ntfait^ 
ne foieni en afcun manner reph^ifabLs. Adjudicantur fifpendi^ qui ex 
malitia pracogitata comhu£erunt magnam partem de Lynni in conit 

Upon difperfing of bills, threatning burning of houfes, &c. 
was made high treafon, whereof more hereafter : but that a6t is 
repealed by i £. 6. cap. 12. and i Mar. Now upon that which 
hath been faid, our piirpofe is to frame a defcription of this felony, 
as may alfo be warranted by our year*books, and the common opi« 
Bion and experience at this day. 

Burning is a felony at tie common law, committed by any 
that malicioufly and voluntarily, in the night or day, burneih the 
houfe of another. 

Now let us perufe this defcription, by all his materiall paitSi 

Bur»ing.'\ Putting of fire into any part of a houfe, whereby that 
)>art burneth. For it is ncceflary, that there be a burning, but 
it is not neceflary, that all or any part be wholly burnt, nor 
that the fire hath any continuance* but the intent only fufficeth 
not. As if one put fire into any part of a houfe, and it burneth 
not, this is no felony* for the words of the indictment be, incendit^ 
et cwnhujjit. Again, if it doth bum, though it goeth out of it itfeif, 
it is felony. 

By the common law,'] This is proved by all the ancient authors^ 
a^s of parliament, and books aforefaid. Aind the reafon there- 
of is, for that burning of houfes being an hoilile adion^ is pre- 
fumed in law to be done malicioufly for revenge, and as an enemy, 
to confume the fanie by fire in time of peace. It was made in 
fpeciall manner high treafon, (as before is faid) viz. if any 
threatned by calling of bils, to burn an h6ufe, if money be 
not laid in a certain place* and after did burn the hopfe : but 
this treafon is repealed by i E. 6. ca. li. and i Mar. but yet the 
felony remaineth ftill : for in proditione (as hath beeri faid) ifHpiicdtur 
felonia. 
^ Maiicioujly and voluntarily. Proved alfo by the words df the in- 
diftmcm, which be, voluntaries ex malitia fud pir^cogitaia^ et feh* 
nici. For if it be done by mifchance, or negligefnce, it is^no fe- 
lony, as before it appeareth. 

^ The law doth fometime imply, that the houfe was burnt imali* 
cioufly and voluntarily. As if one intend to burn the houfe of A 
only, and not the houfe of B. and yet in burning the houfe of A; 
the houfe of B. is burnt ; in iliis C5& the burning of the houfe of 
B. is felony, becaufe it proceeded of the malicious and voluntarV 
burning ot the houfe of A. and the event fliall b* cotipled to the 
caufe, which was voluntary, and malicious : and therefore in the 
indigent for the burning of the houfe of B. it ihall be faid, w- 
imtarie ex malitia foa pracogitata^ etfelonic}^ ^c. 

The houfe of another.] This is not only intended of infet houfes^ 
parceil of the manfion-houfe, but to the outfet alfo, as bam, ftable, 

IILImit. Q ^0^^ 
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* Ou bt^nf. 
W. i. ca. 15; 



Hif. 7 E. i. C«. 

r«r rege Rot. xii 

Norff. 

8 H. 6. ca. 6. 

See,i5 H. i. 

nu. 25. 



AU the tndefli 
authors* , 

3 H. f. to. 
ii'H. 7. 1. 

13 H. 8. ca. u 
25 H. 8. ca. 3. 
5&6 £. 6. ca.^ 

4 & 5 Ph. & 
Mar. cap. 4. 
Lib. II. fOf 35^ 
Alexander Poi- 
ter^ cafe. 

3 H. 7. ubi 
fupra. 
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8 H. 6.^.6. . 

3 H. 7. 10. pc^ 

Brian. 

High treaTon. « 

Nota. 



PiC6aJ,fo.^|/ 



67 



Cf£ Robbery. 



Cip. 1 6. 



Tr. 44 £112. 
Coriim r^e. Ro. 
SO. X20. Lib. 
Inc. Coke, fo. a 5. 
b* lib. 4. fo. 20. 
Barhams cafe. 

•PL Com. 475. 



3ft4E. 6. C5. 

37 H. ^. ca. 6. 
43 £1. ca. 13. 



Braa. lib. 3. fo. 
246. b. 



tow-houfe, iheephoufe, dairy houfe, millhoufe^ and the like, par- 
cell of the tnanfioti houfe : but buirning' of a barn^ being nd parcdl 
of a manlion houfe, is no felony : and yet If there be corn or hay 
within it, the burning thereof is felony, though the bam be not 
part of a manfion houfe. ♦ But the offender is ijot oufied of his 
clergy, but where he burns fome part of a manlion houfe, or a barn 
with com. 

Note the ancient authors extended this, feldiy, further then 
boufes, viz. to (lacks of com, wayns or carts of cole, w«od of 
other goods. And it is faid in 3 H. 7. uii fipra, Certmn eft fM 
trefnatio domorumfehntctfuitfelmia per commuttem legem. 

The attempt to burn a (lack of cofn, was made felony by the 
ttatute of 3 and 4 E. 6. btit this is repealed by i Mariae, 
• Burning of the frame of a houfe, was macie felony by the fta- 
tute of 37 H. 8. becaufe the frame of a houfe is no houfe: but that 
is repealed by i E. 6, ca. la. and i Maria?. 

43 El. ca. 13. It is felony if arty within the counties of Cum- 
berland, Northumberland, Wcftfnerland, or the B. of Durefmc wil- 
fully, and of malice burn or caufe to be burnt any barn or ftack of 
corn or grain, without benefit of clergy. 

Note a diverfity between the indiament of burglary and buttl- 
ing ; for the indi(^ment of burglary touft fay (as hath been faid) 
domum mcnifiunalemy but fo need not the indi^fhiient of burning, but 
i&www, viz, a bam, &c. malt houfe, or the like. 
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CAP. XVL 



OF ROBBERY. 



Seethei.pattof 
tHe Inftittttes. 
Seft. 501. 
Cuftiux), ^e 
Korm. ciip. 7x. 

*Int.leg^|Caau. 
cap. 61. fg. 118. 
Lamb; 

^Bradpn, li. 3. 
fo. 146. * 



Bra^loQ, lib. 3. 
fa. 156. b. 
Britton, fo, 22. 
Fieta, lib. i. 
•a. 37. Mirror 
cap. I. \. 10. 

Brtttoo fr Fleu 
Ubi Tupra. 
i4£.3.cor.ii5. 



T> GBBER Y is a felony by the common law, committed by a 
*^ violent a(&ult, upon the perfon of another, by putting him in 
fear, and taking from his perfon his money or other goods of 
any value whatfoever. * See inter leges CamUj apcrta eomfilatimes 
numeratitur inter fcelera hominum iTtexptabilia* 
^ Rohiey^l ^ It is derived ^ la rohe^ both becaufe in ancient 
times (is fometime yet is done) they bereave the true man of fome 
of his robes or garments, and alio for that his money or other 
goods are taken from his perfon, that is, from or out ot fonie part 
of hi§ garment, or robe about his per^n. And is ranked in this 
place» lor that it concerneth not only the goods, but the perfon of 
the owner. . We call it, roberia et rapina^ and the theef rapHDf, 
Whf reof Bra£ton faith, JEfi enim quajifurtum rapime^ qua idem efi% 
quant: m ad nos^ quod roberia^ et eft genus contreSlattonis cmtra vohiaia" 
t^m dominij et ftmilis pcena fequitur utrunque deli^unty undc prado di^ 
citur fur improbus : quis enim magis conire^at rem alienam invito domi" 
nOf quam iUe qui rapit f 

Felony by the ccmmon law."] This is agreed of, of aU, both an- 
cient and late, without any quefllon. And it is deemed in law to 
\k amongft the mod hainous felonies, crimen impr^jfypHnim. 

. * /7«fatf 



Capri 6. OfRobfeery. M 

PTolent ajfkult,'] This agrecth with the intfiftment, viol^er ptfe- Bratt. U. 3. fo^ 

By putting him infearJ\ This agrecth alfo with the indiftmcnt : 
•and this circumftance makcth the difference between a to\A)cc and 
acutpurfe: both take itfiromthe perfon, but diis talces it f/<i* ^/ 
ficret\ without afllimit or putting in fear, anid» the robbbr by 
violent ailault, and putting in fear. If one cyt a purfc, with money 
in it above twelve p^nce, he (hall be hanged, and the benefit of 
clergy is taken from him. But of ancient time the punilhment „ 
was otherwife. S, captus in London cum bur/a quam fcidit cum trihus 4*^ 
folidis^ ethc nonpotuit dtdicere^ et ideo amittat dextrum ptdlicem. Brit- g^i^n fg 
top faithy Des cinfors des hurfes^ voylons que celuy que la hmfe coupa^ fi %a^^^ 
42uter maviefe ne eyt fajty eyt judgement de pillory ; ef Jil% eyent ernSU 
outer ck'>fe meinderde 12 denier Sy per dent un oraile^ etjile chofepaffe l% , 
deniersj eyeut judgment de mort. 

By taking J The words of the indi<ftment be, vioUnter etfehnici 
cepit. Hie opus eft interprets l^oi it muft be undenlood, that there 
is an a6luall taking in dfed^ and a taking i^ law, and tluit may be, 
when a thief receiveth, &c. For example: if thieves rob a true 
man, and find but little about him, take it, this is an a6hiall taking ; 
and by menace of death, compell him to fwear upon a book to 
i fetQh them % greater fum, which he doth, and deliver it unto 

I them, which they receive, this is a taking in law by them, and 

' adjudged robbery : for fear made him to take the oath, and the oath, 44 E. 3. 14^ 

' tand fear continuing, made him bring the money, wihich amounteth 4 H. 4. 2. 

to a taking in laW, and in this cafe there need no fpeciall indi6t« 
I ment,^ but the generall indidment (quod vioUnttr etfdonicl cepit^J is 

fufficient. . AikI fo it is, if at the iirfty the true man for fear ddiv^r 
his pul-fe, &c. to die thief. 

This word [cepit"] necefTarily implieth, that the thief muft be in L ^ J 
poifeffion of the thing ftoln : for example, if the bag or purfe of 
the true man be fadaea to his girdle» &c. and the thief the more 
cafily to take the bag or purfe, doc cut the girdle, whereby the 
bag or purfe faUeth to the ground, this is no taking, for the thief 
had never any -pofleSon thereof, it fc de fimUibus : but if the 
thief had taken up the bag, or purfe, and in flriving had let it fall, 
,and never took it again, this had been a taking, becaufe he had 
it in his polTelfio;!; for the continuance qf his pofTeffioiji is not re- 
quired by law. 

From its pcrfitu"] The words of the indiftment be, ^ petfona^ 
tsSc, If the true man feeking to efcape, for the fafeguard of his 
. mopy, caft jt ioto a bpfli, which the thief perceivipe, takes it; - ^^ 
this js ,a taking in Jaw from t^ie perfon, becaufe it is done at one *^^*' ' ^* 
!ficn^. If the true man had .cafl off his furcote, or other uppermoft 
garment*' and ihe fame lying in his prcfence, a thief aflauh him, 
&c. and take the furcote, this is robbery ; for that which is taken 
in bis prcfence, is in law taken from his perfon : and fo it is of the 
borfe of a true man, which (lands by him, ft fie defimiUhus. 

In ancient authors and records, in pleas of the crown, you fhall 
read oi/akeherey ^c. whom we will derive and explain. Sakebere^ 
/acberiy orfacburgky facy or fak\s an ancient French word, and fig- 
Xiifie^ a bag, purfe, or powch. So thaX/acibere is he that did bear 
A«i>ag> &c. and in lepdl underftanding, is he that was robbed of 
his mojpy in his bag. Aad this agrecth with the interpretadon there- 
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Brad* iib. y fii. 
150. b. 

7icta« 1. I. ca. 
4». Brittoo fo. 
tft. b. ik 7^ b. 

Stanf. /q. x8. 



14^.1. cor. 115. 
si| Air. p. 39. 
Z7,Mt 38. 

J3 H- 4. 7. 

9 £.>*«. 



Efcapc Voluntary. 



Cap. iS. 



of by Bra£loxi, viz. Furtu verb manifeftu cft^ uhi latro depreheHfiu efifeijkui 
deallqm latrocimoi^vix. hondliabende, and bacberende, et inftcutus fut* 
tit fer alique cujus res ilia ft/etit^ qui aicitur facaburth. And here- 
with agreeth Fleta, lib. i. €.42. % Sunt autcm^ &c. And'Britton, 
fo. 2a. b. 6l 72. b. agreeth herev\'ith, and callcth hXmfukebcre s and 
fo doth juftice^tinford, PI. Cor. fo. 28. term him, whicH (as we 
tike it) is his right name derived of thcfe two words,^r, and bere^ 
that is, he that did bear the bag, &c. 

Ofvihat value Joe^ter Pi Though it be under the valueof twelve 
pence, that is taken ; (as to the vahie of a penny or two pence) it 
IS robbery, but fomewhat muft be taken, ibr the aflauit only to rob 
without taking Ibme money or goods is no felony, and fuch opi- 
nions, ai> feem to the contrary were maintained by that, which then 
was anciently holden, ^Id voluntas reputahatur profa^^. See be- 
fore, cap. High Treafon, fo. 5. infidiati,r viarum. 



CAP. XVII. 



In what Cafes Breakers of Prlfons arc Felons* 



In the ffcond 
ptrt of the In- 
ftttutes upon the 
ftatuteof t E. 2. 
De frangentibus 
^ifonaro. 



"rXJE have fpoken fufficiently hereof in his proper place, in the 
' ^^ cxpofition of the ftatute of i E. 2. de frangentibus prijonam. 
Only this is to be added, that in cafe of fclony, the offender 
fliall have tiie benefit of cler^^y, for the breach of prifon. 
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C A P. XVIII. 



Where Efcape Voluntary is Felonjr. 

WF have alfo fpoken fomewhat hereof in the expofition of tjie 
iaid ^6t of 1 E. 2. And the voluntary efcape can he no 
felony in the gaoler, unleflc the prifbner be' under cuftody 
by lawfull warrant exprcffing the offence, which you may fee there 
at large. 

2. There muft.be a felony done at the time of the efcape : for 
a relation which is but a fi6i]dn in law, Ihall neyer make a man a 
felon, as likewife there it appeareth. See Stanford, lib. i. cap. 26, 
Ire. 



CAP. 



Cap, 19/ Stealing, &c. of Records, &c» 70 



C A P. XIX. 

Of Felonie by ftealing, carrying away, with-^ 
drawing or avoiding of Records, &c. 

0/ afcun- record [i) ou parcel dicelj breify retorniy panruH^ 8 H. 6. cap. 12. 
M procesy ou garrant d^ attorney (2) en les courts U roy (3) de 
chancery (4) efchequer^ lun banke^ ou lauter^^ou fa ireajorie (5) 
joit voluntarement ernblee^ emporty retreit^ ou ayoide (6) per afcun 
clerke ou auter per fan (7), tf caufe de quel afcun iudgement {i) foit 
reverfe (9) ; que tiel embleory emporttry retraheryit avoider^ lour 
procurators^ councellorsy et abettors {\o) ent endites {i\) et fur 
procesfur ceo fait^ ont duement conviSfs per lour proper confeffioK^ 4 
ou per enquejis prender des loiall hontes^ (dont la moitye foit des 
komes dajcun court ( 1 2) de mefme les courts^ et lauter moitye det 
autersjjoient adjudges pur felons y et enccrgent la peine de felony^ 
et que les iudges de les courts de lun banke^ ou de lauter ey ent power 
de oier et 'terminer^ tielz defaults devant eux^ et ent fait punt" 
tiony come devant efl dit (13). 

IF any record or parcell of the fame, writ, retorne, panel], 
proceffe or warrant of attorny in the kings courts of chan- 
cery, exchequer, the ojie bench or the other, or in his trea- 
fury be willingly ftolne, taken away, withdrawne, or avoided 
by any clerk, or by other perfon, becaufe whereof any judge- 
ment fliall be revcrfcd : that fuch dealer, taker^away, with- 
drawer, or avoyder, their procurators, counfcUors, and abet- 
tors, thereof indicted, and by proces thereupon made thereof 
duly convict, by their own confeflion, or by inqueft to be taken 
of lawful! men, (whereot the one hslfe fhall be of the men of 
any court of the fame courts, and the other halfe of others) 
fhall be judged f>r felons, and ihall incurre the paine of fe- 
lony. And thatihe judges of the faid courts, of the one bench 
or of the other, have power to hear and determine fuch de- 
faults before them, and thereof to make due punifhment, as 
afore is faid. 



The mifchiefe before this ftatute was. That whereas records arc 
of fuch high nature and credit, as they import in themfelves ab- 
folute verity without contradlclioa ; to the en- 1, that there might 
be an end of contention and controverde, and men might rtft 
in fafety and repofe, certaine clerks and other perfonsdid often- 
times iinbefell records, or fome parcell of them, and fometime a 

G 3 writ, 
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yt Stealing, &£; of Records^ Sec. Cap. 19^ 

writ, retome, pancll, proces, or warrant of attorney ; or rafc or 
vitiate the fame; by reafon whereof divers judgements were 
avoided, or revcrfed, whereby no man (as the ftatute faith) had 
any thing in furety. This was a great mifprifion, for the which 
the offenders therein might be puniflied, ekher at the fuit of the 
king by indidlment, or at the fuit of the party by an adion upon 
his cafe. See the record concerning this matter following. Pla* 
eita coram jufiiciarih de banco Wmino Trinitatis anno ig E. i» Rot» 
57. indor/l 

Radulphus de Grejkope communis attornatus de com, Weftmerland 
malitiofe rohtlum excurtavit et abjcidlty et ideo per annum et diem com^ 
mittitur turri London^ poflea anno 20 £. 3. per mfmdatum regis libera- 
iur et per jufticiarios ei eji inhibitum ne de catero in eade curia de aU^ 
quibus negotiis/e intromittat. 

Which reniedie and puniftiinent were thought too weak againft 
clerks and other perfons, which (committing fuch things) com- 
monly were of fmail abiUty : therefore this a6t, confidering the 
danger of the offence, maieth the fame felony, as by the letter 
thereof app^areth. 
• See the fifft ( i ) Si a/cun • riC4>rd1 A reCOrd is regularly a monument of aft 

tutes feft 117 i"*^^^^^*^ before a judge, or judges, in a ccurt of record, cnti^d in 
for this word. ' * parchment in tije right roll. It is called a record, for that it re- 
E. 4. 3 b. cordeth or beareth witneJe of the truth, and is derived of the verb, 
Elisp, Dicr) r^cordor, whereof the poet fpeaketh, 
p^'.f' Si rite audita recordor. 

It hath this foveraigne priViledge, that it is proved by no other but 
by itfelfe. Monumenta (quie nos recorda vocamus) fitnt vetuftatss et 
veritatis vejiigia. And albeit the caufe adjudged be particular, yet 
Rot Pari. 46 E, ^vhen it is cntred of record, it is of great authority in law, and 
3. 9 H. 7. 16. ferves for perpetual] evidence, and therefore ought to be commoa 
tir'^'^dlf^''k'" ^^ ^^ ^^*' though-it be againft the king: as it is declared by aft 
e ir booK. q£ parliament in anm 46 E. 3. which you may reade in the preface- 
to the third book of my reports, 

(ft) Breifcy retorne, panely proces^ ou garr* d' attornie,'] All thefe 
are fufficiently known, and yet have we treated of the fame in the 
foft part of the Inftitutes. 

{l) Enles courts le roy.] Here are exprefsJy named four of the 

^ kings courts, viz. the chancery, the exchequer, the kings bench, 

and the court of common pleas, and hereunto is added the kings 

, treafury : fo as this aft cxtendeth not to any other court or ]^ace, 

then is here named. 

(4) Chancery,] This muft be underftood of the court of chan* 
eery, which proceedeth ^according to the courfe of the common 
law, as in cafe of priviledge, of /cire facias upon recognizances, 
traverfes of offices, and the like : for as to thefe it is a court of 

37 H. 6. 14. fc^ord, but asf to the proceeding by Englifh^bill in courfe of equity. 
It is no court of record, for thereupon no writ of error Ueth, as in 
the other cafes. 

(5) Ou fa irea/orie.] The kings treafury is called fkfintrmia 
regify the place where the kings treafure is kept. This treafure is 
twofold, viz. his money or coine : and another, that is far more 

r 72 ] precious and excelleht, and thofe be the facred judgements, re- 

, •• ct>rds, and other judicial! proceedings under the fefe cuftody of the 

treafurefi 
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Ireafiirer, and diatnberlains of the exchequer. And this treafuiy K^ifter, 

is pardy ia the exchequer^ and partly in ili towrc of London : for ^- '^- ^' *^ ^ 

there be ancient rolls of the treafmry ren^aining in the towre. . And 

therefore this ^Gt intending to inchide both theone, and the other, 

iaith generally, cwfa treaforie, 

(6) ^oit voluntaremeni tmhlee^ cmporiy retreit^ w avoidc ] In the 
indidn^ent upon this ilatute besides felmicS^ this word [vtiifmarte] 
muft of neceffity be ufed, to agree with this aft. Here be four 
M'ords ufed, ent^e flolne, emport carried away, reireit withdrawne, 
€u awidc or avoided. So as the lenfq is, if any record of part of 
it, writ, retorne, paneil, proces, or warrant of attorney, &c. be 
fiolne, carried away, withdrawn, or avoided, &c. And this word 
[avoided] is a large word, and doth include, rafiiig, or clipping, or. * ^' 3- lo* 
cutting off of the fide, or other part of the roll, or any other kind 

of, avoiding the fame. 

(7) Fer afcvn clerk ou outer per/on.] This aft doth not extend to * R. 3. 10. 
any judge of the court; both becaufe it beginneth with a clerk^ 

&c. and for that by the ftatute of 8 R. 2. a penalty is inflifted 8 R. 2. cap.4. 

Vpon a judge, &c. for making any falfe/ entry, rafingany roll, or 

changing any verdift. See the flatute; for it extendeth alfo to 

clerks. Only this is to be obferved in that (latute, that where it is 

(aid [the king and his councell,] it is intended of the court of juf- 

ticc wheK the matter dependeth : for the judges are the kings * R. 3. la 

counceU for judicature and proceedings according to law and 

juftice. 

Juftice Ingham paid in the raigne of E, i. eight hundred marks a R. 3. 10* 
for a line, for that a poore man being fined in an aftion of debt at 
thirteen fliillings foure pence, the faid juftice moved with pity 
caufed the rou to be rafed, and made it fix (hillings eight 
pence. 

' This cafe juftice Southcot remembred, when <Jatlyn chiefe 
juftice of the kings bench in the raigne of quee^i Elizabeth, would 
have ordered a rafure of a roll in the like cafe, which Southcot* , 
one of the judges of that court, utterly denied to aflfent unto, and 
£ud openly, t&t he meant not to build a clock-houfe t for (faid 
he) with the fine that Ingham paid for the like matter, the clocks 
houfe at Weftminfter was builded, and furniftied with a dock, 
which continueth to this day. . 

{%) A tmfi dt qtui afim judgement fiit rrtwx.] This aft extend- 
•th only to records, whereupon judgement is given. But whether 
judgement be given in caufes criminall at die fuit of the king 
upon an indiftment, or at the fuit of the party in an appeale, or 
m aftions, reall, perfonail, or mixt, or of the like nature, this aft 
extends thereunto, if judgement be afterwards given, and to out- - 
lawries, for there judgement is given per juaicium cormatorum. For % R. 3. lou 
k is not materiall whether the aft be done againft this ilatute, either 
before or after judgement, fo judgement be given. 

(a) Rivers] is here taken, not only where the judgement is 
made erroneous, and to be reverfed by writ of error, but where 
the judgement is fo annihilated, and made voide, as it bindeth not, 
V naay be reverfed or avoided by plea. See the book in a R. 3. 
fol. 10. which expoundeth well thisftatute. 

(10) Que tiel emhleory emporter^ G^r. Uur procurer s^ counftUors et 
akettw-Sj &c.] This aft exprefly extendeth to accefTories before, 
sod leaveth acceflbries after to the conftruftion of law, yet may . 
^ ^ G 4 there 
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yides ^ 4 Pb. there be acceflbries after the^&d: for whenibever an ofTence is 

J* ft^*D If w^ade a felony by aft of parliament, there ihall be acceflbries to it 
Lepoit uU fup! ^^^ before and after, as if it had been a felony by the commoa 

• .' . ' ]^Wj and therefore though this aft expreifeth accefToriea • before, yet 

it taketh not away acceflbries after, but leaveth them to the law, 
Stanf. pi cor. contrary to the opinion of jiiflice Stanford. Sec before the ex- 
44. b. poiition of } H. 7. for taking away of > women ^gainit their 

} H. 7. cap 2. will. ' * 

a ]R. 3« fo. 10. (11) Ent endites,] If the afts that make this felony, be com- 

' * ' fitted in two counties, the indiftnient faileth, as hath bin faid be? 

fore upon the ilatute of (^ & 3 £. 1^. cap. 24. And this cafe oJF 

felony rifirig in two countieSi is not ho}den by any ilatute yet 

inadfe. 

(12) Dwt la mo^ty foit iles hommes dafcun row/.] Here is a party 
juriej the one haltc to be of the officers and clerks of the court, 
4^ c. for their knowledge, and for the better information of th^ 
others. ' 

(13) £/ (lue les judges des dits courts de lun hank tu de lauter eyent 
pmver de oier et Urmmer tiels defaults devant et^Jf^ et eiU feure punitiony 
tome eft avant dit,] This claufe is in nature of acommiffion to the 

Ju dices of either bench, if the offence be committed in the county 
where the benches do fit. And the juftices of either bench have 
a concurrent authority, and which oi them enquire firfl ihall pro- 
ceed : but If (he felony be committed in another county, then 
where the benches fit (as for example in Surry, Hertfonlfljire, &c.) 
there, the jnftices ought to have a conimiffioh. But if the bench 
fit in Middleftx, and the felony is done in London, in which cafe a. 
% B. 3. 10. fcommiffiori is i;equifite, as is aforefaid. But then fome have faid, 
I &. 3. i I. that by the charter^ of Condon confirmed by parliament, the ma- 

* ' ' ' jor ought to be principall in the commiffion, and the major is none 

of the judges authorized by this aft to heare and determine thisj 
ftlony,but the jtiftices of the one bench or the other: and there- 
fore the Ha^ute being penal! , and to be taken (Iriftly, no proceed- 
ing can be. Sed/aha res eft : for the charters of the city of Lon- 
don e:xtend only to fuch' offences committed in London, whereof 
the maJDr with others by commifiion may enquire of, heare, and 
determine, ahd not to fuch offences fo annexed by authority of 
parliament to other perfons (as in this cafe to the juftices or the 
one bench or the other) -as the major' is not warranted by the faid 
aft to enquire, &c. And therefore a commifiion in this cafe may 
be m^de to the jtiftices of the one bench or the other, Omitting tb^ 
Jnajor, nt curia regis deficetet ih juftitta txhibenda. 
' And albeit this kinde of ftlony is'an heinous offence, yet may 

4H. 7. cap. 13. the Offenders therein bavc their clergy ; for untill the raign of H. 

I v7-«ap. u t. ^. ^^^g^ ^g, j^jjy ^^^g .J ^^^^ j^j. ^jjy.^hg J)en6fit of clergy was not 

taken away byi any ^ft of - parliamient in'cafe'of felbny. As for 
the flatute 6f bigamis nnadc in 4 E. i. it was- bur an expofition and 
allowance of the* fcon dilution' made at the generall councell at 
Lyons concerning the fame, as before hath been faid. But (as lure 
remember) the firft ftatute- making a new felony that took away 
the benefit of clergy was the ftatute of 7 H, 7, concerning fout 
7 f: 7- "P- '• dicrs. Ftde Lb. 8. fol. 160. & lib. 1 1. fol. i !• . • • - 
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Of Felony in fuch as ufe the Craft of Multi- 
plication. 



N 



ONE from henceforth (hall ufe to ngfultiply gold o^ fUvcr^ 5 H. 4. cau ^ 
or ufe the craft of multiplication (1) : and if ^pj the 
fame doe, he ihall incur the p^in of felony. 



This is the (borteft ad of p^rli^nient thatinre remember) before. 
the making whereof, divers of the nobility, gentry^ and others did 
wafl and confume a^ great part of their inheritance, and wealth, 
4bout the art of multiplication by the fubtite and £niiler perfwa- 
£on of certain impoftors, and deceiven, which took upon them 
to be ikilfuil therein, and tob^ able to multiply gold and filver^* 
ing themfeives for the mod p^ very Door and indigent perfons^j||^ 
whom it was faid, (^u^d poUz^emturfuih ingenUs iiifitias^ #/ i^fi pe-r 
^unt paf^oi drachmas. See Chaucer our Englifh poet, who wrote 
about the time of the making of this aft, |n the talc of the Chan- 
nons Yeoman, fo. 63. (iu liho meo^) that the end of this Hiding 
and curfed crafi (fo full of impofhire and deceit) is extream be^- 
gery : he is worth the reading, for he difcpveicth the fecrets of thtfl 
craft, as our aft tearms it.. 

Now feeing the end of tWs feigned art of muKiplication is mcef 
deceit, and tendeth to the undoing of many ; at this parliament 
the ufe of this cj-aft of multiplication is nwde felony. For the bet- 
ter underftan(ring of that which fhali be faid, it is to be known, 
that there are fix kinds of metalls, vix. awufn, argpuiiy iPs^ five 
cuprum (quia inventum futt . in Cypro) Jl^muum^ plumhmHy ei ferrumm 
That is to fay, gold, filvcr, copper, tynne, lead, and iron; for 
chalyhs ileel is but the harder part of iron, and iricialcum» au' 
richalcumf viz. lattyn or braife, is compounded of copper and 
other things. 

(i) Ih craft of multiplication.'] That is, tp change other metals 
into very gold or filvcr. And this they pretend to doe by a quhti 
cffenccj or a fifth eflence. Four eilences, or elements we know, 
fire, aire, water, and earth, but fay they, this fumt cffence is a 
certain fubtill, and fpirituall fubdance extrafted out of things hr 
feparation fi-om the four elements, differing really fi-om their et 
fence, as dqua wtir^ the fpirit of wine, or the like, and this is 
called elixar^ or the philofophers flone, and it is part of aichen^ie, 
or chemie, in Latine ars chemica. The offenders therein are called 
multipliers, chemifts, alchemifis, &c. There • may be accef« # 7 E. & Ker, 
fories to this new felony, both before and after. Ring Henry the SS Roc Psc 34 
fixth, by his letters patt iits, de concilii fui deliheratime dcputavh H* 6. m. 13. 
fflilm. Cautelo et alios cives civitatis London ad invcfiigandam verita- 
ism fufer kits qiue in fctiptis crunt eis mmftratU^ fro muUiplicatime 
>^ , wmfmaii^ . 
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numfmatis^ tarn de murtty quam argento^ ''tt quiequid in framiffis egermt^ 
cum eorum opinione referrent in/cripth regi et cottciliojuo, 1 

The like ^ letters patents anno 35 H. 6. pro Tkoma Harvte et alhW 
Rex ^ ex/ua regaVt pr^erogativa^ t^c. dedlt Ucentiam Johanni Facely 
et al'iis ad inve/iigandumj profequendum et petfickndum qumndam. 
preciofij/imam medicinam, quintam efferitiam^ lapidem philqfophorum nun-' 
cupmtum^ nee nan potefiatem faciendi et exereendz tranfmutatUne^ meUd* 
lorum in verum aurum^ et argentum^ with a mo« ehfiante of this (latute 
of 5 H. 4. By thefe letters patent tlHS a6t is more explained, thea 
by any record we have feen. 

" How theiie feveral kinds of metalls, as 19 fuppofed, proceed ori« 
glnally from* fulphur * and quickdlv^r, as from their father and mo« 
ther, and other things concerning, the fame, you mav at your 
leifure read in George Agricola, Tib. xor ca. x. £nceims, li. r. 
ca. I. PI. Com. 339. 

Almighty God in the fourth day created the earth, and no 
mention is made of metals, for that they were as parts of the 
earth. 

* The fatall end of thefe ^vt, arc beggery ; this kind of alche« 
mift, the monopolift,' the concealer, the informer, and poet* 
allers. 

• Sape pater dixit^ fiudlum quid inutile tentas ? 

Maonidef nullas ipfe reliquit cpeu 

I could give examples (of mine own obfenration) of all thefe, if 
it were pertinent to our -purpofc. 
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Of Felony in Hunters in the Night, or with 
painted Faces, in any Foreft, Park, or Warrciu 

J rt. 7. ca. I. AT every fuch time as information (hall be made of any un- 
*^ lawful! huntings in anv forefl, park, or warren (3) by 
night, or with painted nuces (i) to any of the kings coun- 
cell (4) or any thejuftices of the kings peace {5) in the 
county where any fuch hunting fliaU be bad, of any peribn to 
be fuipeded (2) thereof, it fhall be lawful! to any of the fame 
councell, or juftices of peace, to whom aioy fuch information 
ihall be made, to make a warrant (6) to the (herif of fuch 
county, or to any conftable, bailif, or other officer within the 
iame county, to take and arreft the fame perfon and perfons 
of whom fuch informations ihall be made, and to have him, or 
them before the maker of the fame warrant, or any odief 
(7) of the kings faid councell, or his juftices of peace of the 
fame county. And that the faid counfellor or juftice of peacc^ 
before whom fuch perfon, or oerfons fliall be brought, by his 
difcietion have power tp examme him or them fo brought, of 

the 



Cap. 21. Hunters ia the Night. f$, 

the laid hunting «nd of dit £ii<i doers in ^t behalf (8) : and 
if the fame perlon * wilfulljr conceal the fenw bMBtoaffs, or any * Set tbcex^ 
perfon wiA him defoaiye therein (9), that then the tome con- ^'^rl^yt 
cealment beagainft every fuch perfon fo concealing felony, and hereafterir^w* 
the fame felony to be enquired of ai«) determined, as other fe- chap. . 
iomes wtthm this realm have ufed to be : and if he then con-*> 

^iefle the tmth^ and all that he fliaU be examined of, and knoweth 
in that behalf ( 10)9 that then the faid offences of huntings by 
him done, be againft the Icing our foveraigne lord, but trefpafte 
finable, by reafon of the fame confeifioii, at the next generali 
feilions of the peace to be bolden in the lame county, by the 
kings juftices of the iame feffions, there to be fdSed And , if 
any reicous, or difobet&nce be made to any perfon having au* 
thority to doc execution, or juftice by any fuch warrant, by any 
perfon, the whkb fo ifaould be arre^fted, fo that the execution of 
the fanoe warrant thereby be not had, that then the fiune rdcous 
and dtfobeylance be fekxiy (la), inqutrable and determinable, { 76 T 

, as is aforefaid. And over this, it is ena£ted and ftabliflied, that 
if any perfon or perfon^ hereafter be convict of any fuch hunt- 
ings with painted faceS| vifors, or otbervcife difguifed, to the , ^ 
intent they fhould not be known, or of unlawfull hunting in 
time of night, that then the fame perfon or perfons foconvi<St, 
to have like punition, as he or they (hould have, if he or thej , 
were'convid of felony f la). 

Now let us pcrufe the words of this new and ill penned law. 

{t) By ftig^^ w tM pamie^ faces.] That is to fay, either by 
ai^t, or in the day with painted faces, for that doth equall the 
cafe of the night, ia reipe!^ the offenders cannt/t be known, or 
difcemed, in regard of fuch difguifings. And albeit the body of 
the aft fpcakcth 61% of painted itooes, yet it exiendcth to vifors and 
other difgaiiiTigs, for thofe words are' in the preamble reheariing 
the mifchief, and the remedy mufi be appliabk thereunto, and the 
lail branch of this aft doth make this peint clear. 

(a) At iiiformation fiaU he made^ Cifr. xf ary perfon to he fufpeff.'X 
Horeby it appcareth, th^ a bare mformation without fliewing juft 
canfe of faipition at the lead, is not fufficicnt to ground a warrant 
according to this aft, for the words ^, [of any perfon to be fuf- 
pefted.] And this aft is generali, and extends to ail perfons of what 
eflate or degree foever, and as well to women, as to men: for the" 
word$ be fif any perfon] etfd genetalha verba fmi gefuraiher intei- 
U^da. And it is neceflary for him that taketh the mformation, 
to take it in writing, becaufe it is the ground of his wanrant. 

(S) Of any udffo^nU hmtings in anyforeji^ park^ dr warren.} This %% E, i. dt Fo. 
aft doth not extend to any chafe of the king, or of any other fdb» Raft. 19, 
perfon, neither 4oth it extend to any forefts, parks, or warrens in 
ufe or reputation, and which are not forcfts, paiks^ or warreMin 
law. See the i. part of the Inftimtes, feft. 378. what a forcl^ a 
chafe^ and a park, &c. is. 

(4) Thanyoftk^ kmg$ tmmeeJl] This is underftood of the 
kings privy council; and any one wxH ferve, but he muft be 
dwelling in the county where fuch offence is committed. 

(5) Or 
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(5) Or to any the jufiices if the kings peace^ Cs/<:.] And likewifc 
any one julHce of the peace will fcrvc. 

(6) W'ttrrantJ] This warrant ought to be in writbg under the 
feai of him that maketh it. 

(7) Etfore the maker of the fame warranty or any other ^ C*fr.] So as 
the officer may carry the party arrefted before any privy counfellor, 
or judice of peace within that county, and to that effed muft the 
warrant be made. 

(8) By his difcretion have fvoier to examine him or them fo brought ^f 
the f aid huntings and of the doers in that behalf^ So as the examina- 
tion mart confift upon two parts. Firft, of the hunting by the 
party himfelf. Secondly, of other doers in that behalf. 

{9) And if thefaid perfon wilfully conceal the faid huntings or any per^ 
fin with him defe^ive therein,] This branch being in the disjunctive^ 
if he conceal either his own offence, or of the other mifdoers with 
him therein, the letter of this a6t is that it is felony, but by con- 
fti-udion • Upon the whole ftatute, it is no felony : and a hunt- 
ing without killihg of any game, is within the danger of thi» 
ftatute. 

This aft is to be taken ftriftly ; for it is the firft law that was 
made for the making of any hunting fclonv, againft that excellent 
and equall branch of carfa de f^efa. Nullus de catero vitam vel 
membra pro venatione noflra^ Cl/f. See the ftatutes of 21 E i. i £• 
3. flat. 1. cap. 8. 7 R. 2. ca. 4. Weftm. ca. 8. Regift. fol. 9. 
F. N. B. fo. 67. Vet. N. B. 4.1. 45 E. 3. 7. 33 H. 8. Dier. 50. 

' The old ftatutes concerning the fortfts are called the good old 
laws, and cuftomes, and commanded to be obfervcd ; and there- 
fore this new aft of H. 7. is too feverc for beafts that ht fer^ na- 
tura^ whereof there can be no felony by the dommon law, and that 
in cafe of the forefts, parks, &c. or fubjcfts, which never was 
before: and therefore ^h^ judges^ have made a favourable conftruc- 
lion, as hereafter in this chapter you ihall find. 

(10) And if he confefs the irutjf^ and all that hejhall he examined of, 
ami knvweth in that behalf ] That is of his own guiltineflc, and of 
Other mifdoers with him, then this aft makes it no felony, but tref- 
pafle finable, as it was before: but it muft be a wilfull conceal- 
ment ; therefore if he knew not the names of the other mifdoers, 
or knew not whether they were there or no, it is no offence, for 
the concealment muft be wilfull. And feeing there is no time, 
limited by this aft, and the concealment ought to be wilfull, it 
were reafon, that the information fliould be made in convenient 
<ime after the faft done. 

(11) And if any refcous or difoheifance be made to ary perfon having 
authority to do execution if jujlice by any fuch warrant by any perfon^ Jke 
Vihich fo Jhould be arrefied^ fo that execution of the fame ivanant be not 
had^ that then tlie fame refcous and difobedience be felony^] Here it is 
to be obfcrved that the hunting being as yet no felony, the refcons 
could not be felony, if this branch had not been. Herein two 
things are to be confidered ; firft, that it extendeth not but to the 
refcous, or difobeyfance, that is committed by the party himfelf, 
that is to be arrefted, and not to any other. Secondly, that if the 
party refcue himfelf, .yet if he be purfued and taken, fo as execu- 
tion of the warrant be had, it is no fdony, as it is manifeft by the 
fctter of this branch. 

(12) And 
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(i^) Jndwer this h it tnaBtd^ tsfc. That if an^perjm w perfint , ^^^^ - . 
heieafter to be cwmd of at^fuch huntings with painted faces ^ *^\f<nrs^ or the] &c. So at 
ctlterwife difguifed^ £^r. w of unlawfull hunting in the nighty ♦ that befort fuch con- 
then the fame perfon or terfons fo conci/ly to have like fumtion^ as he or virion thefc it 
theyjkould have^ as if they were convi^ of felor^,'\ ' »® ^^^V 

Gerfard the queens attorney general (who was a grave and re- Mic. 19 &20 
verend man) faid openly in the kings bench, that it had been re- EJ. in the kingt 
folved by the juftices upon this ftatute, that if a man in the night, **J"^** a report 
or by day with painted lace doc hunt, &c. and being examined ac- of the laftlctt^* 
cording to the a£t and cqucealeth it, this is (tipon the confhru^ion upon thi« 
of the whole a£l) no felony ; for the firll claufe concerning conceal* branch, 
ment, and this claufe which now we handle, mufl be coupled or 
joyned by conflnidtion together, viz. if any perfon be convict of 
fuch hunting with painted face, or of unlawfull hunting in the 
night, this conviftion muft be upon not guilt)r pleaded, which the 
ju dices expounded to be the • concealment intended in the firft * ConwalmcAt 
branch, for they held that it ought to be a judiciall conceaknent, "P**"**°*°* 
and not an extrajudiciall concealment, before one of the privy 
councell, or a juftice of peace which may lie in averment, fo as 
before it be felony, he muft be convifted of fuch hunting, &c, 
upon not guilty pleaded firft: and after fuch conviction then [ 7^ 3 

muft he be indited again, fuper tota materia^ that he felonicl did 
concept &c. againft the form of the flatute : and if the offender 
upon the firft indiftment confefTeth the indiAment, then it is 
fuch a judiciall confefHon as this a£b intendeth, and no felony 
within this ftatute. And this we heard the attorney report, and 
then obferved it, which concurring with bur awn opinion we 
thought good to publifh, and the rather for that in matter Lam- 
bards book of Juflice of Peace amongft his precedents of in- 
dictments an erroneous precedent of an indictment is of felony 
for the concealment, &c. upon examination before juftices of 
peace. 

It is faid in 33 H. 8. that chafing, in parks is made felony,, DiefiSsH. J*. 
(intending this ftatute) notwithftanding it may be made tref- f**'* 3®- ■• 
pafic at the pUalure of the party, which we think is the clearefl 
way. 

Now what time ftiall be adjudged, night, fee before in the chap- 
ter of Burglary. For this felony the delinquent may have hit 
clergy : fee Stanford, 37. b. 



CAP. 



7$ Imbcfiliog of Armtfuf» &c. Cap. zz. 



CAP. XXIL 

Of Felony for imbcfilijig the Kings Armour^ 
OrdnancCf .&c. or ViiStuall, to the Value 
of Twenty Shillings, provided for Souldiers, 

31 IL cap. 4. 2>E k^MQxi by the auAori^ qf this preient pv'liainent». 
«0 that if any peribn, or perfons, having at any time here^ 
after the charge or cuftody of any armour, ordnance (1)9 
«uimtioii> fliot, poffder or habiUements of war ^2) ,of the 
queens matefties^^ her heirs, or fucceffor$, or of any viduaU 
provided lor the viaualling cf any foijldiers, gunners, mari- 
ners, or pioners, ffaall for any lucre, or gain, or wittingly, adr 
vi&dly, and of purpofe lo hinder or impeach her majefties fe^.- 
vicc> imbefill, purloin, or convey aw^ any the &nie ^rmQufij 
.ordnance, munition, {hot, or powder, habiilements of war, or 
#Nou for # vidualls, to the valiie of twenty fhillincs, at one or feveraB 
iriftuaUi. tmes I that then every fuch offence (hall be judged felony, and 

(be offender and offenders therein to be tried, proceeded on, and 
iiiffer as in cafe of -felony. Provided always, and be it enabled 
by the autiiority albrefaid, that nonp ihall be impeacl^ed for any 
offence agatnft this ftatute, unleffe the fame impeachment be 
profecutea or begun within the year next after Ibe offence 4ooe« 
And that this aft, nor any thing therein contained, nor any at- 
liainder jaor att^nders of any perfon or perfons for any s^wce 
made felony by this zSt^ uiall in any wife extend, or be ad*- 
judged, interpreted, or expounded to make the offender -or ^Of- 
fenders to forfeit, or lofe any lands, tenements, or heredita- 
mmtsMy ioi^ger, then dinrijig his oTr tfamr life or lives, or to 
oiakie any corrvption of blood ^any theheir or})eirs,of any fuch 
offender or offenders) or to make the wife of any fuch ciffender 
to lofe or forfeit her dower, or title of dower of or in any lands 
I 79 ] tenements, or hereditaments, or her action or intereft to the 

fame : any thing in this aft contained, or any attainder or at- 
tainders hereafter to.be had for any offence made felony by this 
aft to the contrary i^otwithftanding. And that fuch peribn and 
perfons, as (hall be impeached for any offence made felony by 
this ftatute, (hall by vertue of this aft be received^ and admit-* 
ted to make any lawfull proofe that he can, by lawful! witnefle 
or otherwife, for his difchal'ge and defence in that behalfe, any 
law to the contrary notwithftanding. 

This is a neceiTary law, and fo penned, as it reqtiireth no curi« 
ous^expofition. 
(i)^rdnance.'] That is gun^ or artillerie fo caBedi of an order, 

or 



Cap. 22. ImbeBIing of Armour, 6cc. ^9 

or ordinance anciently made, of what bore, fize, or bulk the fiioie 
ihoiild be. And albeit the ordinance (that we can finde) is not ex- 
tanf, yet the name reoaaineth. 

(2) HahjUemaits tf ttMirr.} Hal^ement is properly apparel! or 
clothing: but in legall underilanding it doth not only extend to 
ham^ and amvour, but to all utenfils thatisdong to war, without 
%hich mtn have not ability to maintain war. 

This a<f^ making a new feldliy, hath five excellent proySfions, 
worthy to be imitated in all like cafes of new felonies. Firft/that 
none (hall be impeached for this new felony, but within a yeai* 
after the offence done. Secondly, that the offender fliouid not'lofe 
his lands any longer than during his life. Thirdly, this a£t makes not 
any corruption of blood, but that his heire (hall inherit. Fourthly, 
nbt to make the wife lofe her dower. Fifthly, that fueh perfons as 
fhall be impeached for any offence made felony by this ad, (hall 
be admitted to make any lawful! proofe * by witneue, or otherwife 
for his difcharge and defence in that behalfe. 

In the flatute of 4 Jacobi- re^s^ there is alfo a |;ood preiident, 
tiz. [All which trials (viz. in cafes of felony in that ad be- 
fore men^ned) * firft for the better difcovery of the truth, and 
fecoadly,. for the better informadon of the conlciences of the jurie 
and juftices, there fhall be aMowed to the party fo arraigned the 
benefit of fuch witnefies only to be examined upon oath, that can 
be produced, for his better clearing and juflification] : that as wit« 
iDkeiies are produced and fworne againft him, fo he may have wit- 
nefles produced and fworne for him, for jurmo creJitur in juJkk. 
And to fay the truth, we never read in any ad of pariiainent, an- 
cient author, book cafe, or. record, that in criminail cafes the party 
accufed fhould not have witnefles fworne for hina ; and tfaeiefore 
tiiere is not fo much vn&fcmtiUa juris againfl it. And I well remem-' 
ber when the lord trealurer Burieigh told queen Elizabeth, Ma- 
dame, here is your attorne]^ general! (I being fent for) qui fro do^ 
mina rfgdna/equiiur , fhe md fhe would have the forme of the re* 
Gords altered; for it fhould he attorftatus generalis qui firoJomsuave' , 

riuue /equitur. And when the &ult is denied; truth cannot appear 
without witneifes. 

Hohelarius (id eft^ a ligbt'-horfemah) tUBus in Seatiam reafii ot" Uil. 16 £. 3. 
m$uras et denari^s^ ibidem feroiturus^ ^^ >m* profidjcitwr per num^ coram icge. 
4^UumrffiSf et recufuvit reddere armatur€u^ et denmi^Sy ^cperju^ Rot. i29,N«rC 
ratores eft culp. et cfumittitur marefci^allo, et finimt regi 10 4i, et iuW" 
i^tjeeuriiatemadm-matmrai redelAeraudas^ ifc. 



Bonum eft fcire 
et fequi. 

Vid. bereafterp 
cap. of felony - 
for any having 
a plague fore a 
more fpcciall. 
pranfioiu 

>Noti. 

4jac. regU 
cap. I. 

^ Nota, two ex- 
ce! lent means for 
advancement of 
juftice. 
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8» Serving Forab Princes^ &c. Cm>* ip 



CAP. XiClII. 

Of l^elonie in fuch as paflc the Sea to ferve 
F(^in Princes, &c. or do fcFve Fbrain 
Priffces> &c. without taking the Oath of 
Obedience. 

3jac.c^:4. ty VERY fubjea of this realm (i; that (hall goc or pafle 
'*-' out of this realm to ferve (2) any forairn prince (3), 
ftate (4.) J or potentate (5), or Ihall paffe over the feas, 
and there fhall voluntarily ferve (6) any fuch forahie prince, 
ftate, or potentate, not haying before his or their going or paf* 
fing> as aforefaid, taken the oath of obedience {J) (prefcribed 
I by that ad) before the cuftomer and controller of the port, ha- 
ven, or creek, or one of them, or their or either of their deputy 
or deputies, fliall be a felon. 

Some have objected, that the going or paflihg out of this realm, 
to ferve, &c. cannot be tried ; for tnat offences done out of the 
lealme, cannot without a fpeciall provifion be tried within the 
realme. And it is a fure rule, that in criminan caufes concerning 
life or member, uSt delifuity thipu»ietur: the offefKe is local}, and 
cannot be tried, but where it is committed, nor cannot be alleaged 
to he in any other place then where in truth it was done. To this 
It is anfwered, that by a latter claufe in this aft, this felony fhall 
be tried in the town wherein the haven or port is, wherein he went 
or pafled over; which clatife is, Arid be it further enafted, that 
all and every offence to be committed or done againft this prefent 
a6V, fhali and may be inquired of, heard, and determined before 
the juftices of the kings bench, juftices of affize and gaole-delivery 
in their feveral ai&fes ; and all offences, other than treafon, fhall 
t)e inquired pf, heard, and detern^incd before the juftices of peace 
in their quarter feiiions, to be holden within the Ihire, diviiion, li- 
Sce33H. 8. ca. mit, or liberty, where fuch offence fhall happen. So as by the 
7. Simile. purvien and meaning of the makers of this a^, this felony mufl be 

tried in the county where he went or paffed over, and confequcntly 
in that town where part of the aft was done. And thefe wor^ 
{and wherein fuch offence fhall be committed] mufl beconfh-ued 
in this c«fe, where part of the offence is committed. Yor Jic in^ 
terpretandum eft^ ut verba acciplantur cum effect and by the expreflc 
words, all and every offence to be committed or done againfl this 
prefent aftinufl be inquired of, heard, and determined, &g. And 
therefore the felony cahnot paffe away with impunity, and that 
which is done out of the realme fhall be proved to the jury in evi- 
dence. Note where a forain treafon by this zSi is made, it is en* 
adcd to be trycd where the offender is taken. 

CO nvet. 



Cap. 23. Serving FbrainS Princes, &c. 



fSo 



( 1 ) Every fMea of this realme.'] This branch extends to all per- 
fons of what euatc, degree, or profeffion foever. 

(2) To ferve,] Albeit the party did not ferve, yet if the offender 
went or pafled over to ferve without taking the oath, he is in dan- 
ger of this flatute. And this extendeth to any kind of fervice, ei-^ 
ther in campe or army, or in houfe or otherwife* 

(3) An^ fmaint ffince^'\ [ princepsl Prince is hete taken for the Prince, 
perfon that ispinmsy i. e. Qui primum locum, et gradum obtinet^ whe- 
ther he be king, or any other that hath foveraigiie authority, by what 

name or title foever. The word hath other fignifications, but not [81} 
pertinent to the expofition of this ad. 

(4) Stated] The former word [prince] includeth any, that is State. 
a monarch, or in nature of a monarch, or an abfolute prince. 
This word [ftate] extends to any ftate, either ariftocrati^all, where 

few be in authority, or democraticall, where the people have the 
chiefe government without any fuperiour, faving fuch as they eleiEt 
and choofe. 

(5) Potentate.^ This is a large word, and extendeth to poten- Potentate. 
tates, as well eccleiiaflicall as temporall. , 

(6r) OrJhaUpaffe^ ^c. and iherfjkall voluntarily ferve.'] Although he 
went not over of purpofe to ferve, but upon fome other occafion : 
yet if he after voluntarily ferve any fuch foraine prince, ftate, or 
potentate, and^have not taken the oath, he is a felon. 

(7) The oath of obedience J\ This is particularly fet downe in 
the laid ad. 



And that if any ♦ gentleman or perfon of higher degree, 
or any perfon or perfons, which have borne, or Ihall beare 
any office or place of captaine, lieutenant, or any other place, 
charge, or office in campe, army, or company of fouldiers, or 
condu<^er of fouldiers, (hall after goe or pafle voluntarily out 
of this realme to ferve any fuch foraine prince, ftate, or poten- 
tate, or fhall voluntarily ferve any fuch prince, ftate, or poten- 
tate, before he and thev (hall become bound by obligation with 
two fuch fureties, as mall be allowed by the officers, &c. (hall 
be a felon. 

By this branch, if he be a gentleman, or of higher degree, or any 
fuch military man, as here is defcribed; becaufe he is able to do 
more harme, if he be fo difpofed, he muft not only take the oath 
by the former branch, but he muft become bound by this branch 
with two iiireties, &c. The forme of the obligation is fet downe 
in this ad. The expofttion of the former branch givrth light to 
the underilandiog or the refidue of this claufe. 

There is a provifo, that no attainder of felony, made felony by 
this ad, ihall take away dower, nor make, or work, any corrup« 
tion of blood, or difiierifon to the heire. The oflenders in any of 
tho^iaid cafes of felony may have the benefit of tl^ir clergie. 



• Vid. hereafter 
cap. 34, in fine* 
Second part of 
the Inftitotes. 
The ftatutc of 
additions. 
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Of Feldnie in Purveyors. 



See In the frtwi cYi 
part©*' the Infti- 
tutes,cap. Chan, 
eery. Articles 
agalnll Cardinal 
Woolfcy. Artie. 
S3. 35. 36. 

• Artie, fup. 
Cart. cap. ». 
z8 £. z. cap. ult. 
5 E. 3. cap. 4. 

** $ E. 3. cap. a. 
«5 E. 3. cap. 1. 

*=asE. 3. 
cap. 15. 

< 36 E. 3. cap. a. 
Vj'd. Stanf. pi. 
•or. 37. Yk 

• 27 H. «• 
•ap. 14. 
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Rot. PjrL anhO 
TiS U. 3. nu. 34. 



At a pa^HamenC 
hoi den 4 Jacobi 
rrgii. 



CEE the ftatutesofArtic.fiiper Cartas, anno 28 E. i. cap. 2. 18 
*^ E. a. ca.ult. 5 E. 3. cap. 2, 25 E. 3. cap. i.& 15.27 E. 3, cap.i. 
36 E> 3. cap. a. And before in the fecond part of thelnftitutes, 
in the expofition of the (latutc of Artie, fuper Cartas, cap. 3. you 
fhall finde in what cafe a purveyor may be charged with felony, 
which briefly may be reduced to thefe four heads. Firft, * if any that 
take upon him to be a purveyor, or his deputy or fervant make pur- 
veyance of any thing above twelve pence without warrant. Second- 
ly, ** or make purvevanceofany thing above twelve pence without 
teftimony and apprifement of the conllable, and four honcft men, 
and without delivery of tales. Thirdly, • or take any (beep witli. 
their woolles between Eafler andMidfummer, and carry them to his 
own houfe and flieer them. Fourthly, ' or make any takings or 
buyings, or take any carriage in other manner then is contained in 
their commiffious, they (liaS have puniflipient of life and member z 
and this ad: remains ftill in force without alteration. The offenders 
may have the benefit of their clergie. 

* By this ftatute it is cnaded, that purveyors, affigned by com- 
miffion (hall make purveyance of vidtuals, corne, and other things^ 
as well within liberties and franchifes, as without, any grant, al- 
lowance, or other thing to the conirary, or let thereof notwith- 
{landing: bat the purveyors iliall obferve the ftatutes for them pro- 
vided in every behalfe, as by that aft appearetli. ' Upon this aft 
it was holden, that if the difcharge of purveyance were by letters 
patents, this z€t makes it of no force : but if the difcharge were by 
flatute, then the purveyor is bound to obferve the ftatute, as by the 
flatute of 14 E. 5. cap. i. jw« clcfo, eecleiiafticall perfons are dif- 
cbarged by ftatute, which the purveyor is bound to obferve. See 
the ftatutes of 25 E. 3. ftatut. 5. cap. 21. & 43 E. 3. cap. 3. ii> 
what qianner and in what time the kings butler car his lieutenant 
ihzll take wines, &c. 

See more of purveyors in the fourth part of the Inftitutes cap« 
of the Counting houfe or Green cloth. 

« ^e lib. 8. fo* 4c, 46^ in Evajis cafe, a commidion for takJAg^ 
up of boyes for the kings thappcll, the gienerall words well ex* 
pounded. 

By an a^ of parliament • not in print, it is en^ided that no 
purveyor arrefted for any mifdeqieanour fhall have any privy 
fcal, to caufe fuch as arretted him to come before the'coun^ 
cell to aofwer to the king, but have his remedy by the cominon 
law. 

Upon a grievoiw complaint made at the parliament holden in 
the fourth year of our late foveraign lord king James, by the-com* 
mons of the realm concerning many grievances fuffered by his lub- 
jedts iir the execution of a commillion granted to certain perfons for 
getting of £ak*^petcf, hi« mi^fties aalwer (amopgd o];hcr ttiings). 
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In the accounts, &c: from the 11 of 
April iS £. 3 for one year following 
anno Domini 1344. under the title 
ofartificers and workmen (inter alios.) 
Gunners 6. And of their wages and 



was, that he had never an intention to hiake any jlppKcatioh df his Salt peter, y«tf- 
prerogative therein, further then might ftand with the lawfull, and /» falispetrae, 
neceffary life thereof. And ftirthcr his majefty was pleafed out of 1°" "f '^!;. .?' " 
his gracious care, and goodneue to revoke and annul! all commif- vetfercs murl, 
iions, or g^-ants made to any perfon or perfonsj for and concerning rupes,ctraxa ex- 
digging, and working of falt-peter, intending to conifider of fuch a f"Jant> aut ex 
courfe afterwards, as the fame might be made without any juft et"uta^'^"a"^^* 
caufe of complaint, as by the faia royall anfwer (amongft other ft/ibuiiVahimall. 
things) more at large appeareth. In purfuance whereof, by the ufa urinam ad 
iaid kings commandment, Popham chief j.u dice, and all thejuftices multosannoscx- 
of England, and barons of the exchequer, were aflembled at Ser« «cpit,Latinc «i. 
jeants-Inne in Fieetftreet, in December, in the fa id fourth year, 
to refolve and certifie, what prerogative the king had for diggings 
and taking of falt-peter in the houfes,- buildings, or grounds of his 
fubjedls, that thereupon a new commiffion might be made accord- 
ingly, who upon often conferences, and mature consideration re- 
foivcd as follow eth. 

Firft, where it was obje6led, that gunpowder 
was invented in Germany, within time of me- 
mory, in the reign of king E. 3. fo as the king 
could not claim it by prefcription : and that be- 
fore the 3 1 year of the reign of queen Eliz. (which 

was the yeer after the Spanifh invafion) we, as ftipcnds per diem, it is faid (amongft 
yet, find not any commiffion or licence granted others) gunners fix jence; Utm 
it' ^ r *.!-• 1 *. ^ ^u bombarda, tormenta, fclopu 

by any kmg or queen of this realm to any for the p,f,h. 49 E. 3. ciram «ge rot. 17. 
digging or taking of falt-petre: and in the faid Oxon. diverfi malcfaftores venerunt ad 
3 1 year of the faid late queen, two commiffions or mancrium, &c. cum arcubus, fagit- 
licences were granted, the one particular, to George '**>j!^^'^^^^ ^^ e^®"^- 
Conftable efquire, to dig, open and work during wmlfm^'ptl'of \hfca^^^ C^l^ 
the fpace of eleven years for fait- peter within the thcrick, being charged for delivering; 
counties of York, Nottingham, Lancafler, Nor- it to the enemy, in the reign of E. 
thumberland, Cumberland, and the biihoprick of 
Durham, as well within our own lands, grounds, 
and pofTeffions, as aUb within the lands, grounds, 
and pofleffions of any of our loving fubjedls with- 
in the counties aforefaid ; and the confideration 
of the grant was, that he fhould deliver a great 
quantity of powder to be made by the faid George 
Conftable, and provided for the ftore of the 
queens majefty at a lower rate, then was paid 
for it before, mnth this further claufe ; [ And^fur- 
therx)ur will and pleaiure is, that the faid George 
Conftable ftiall at his own proper cofts and charges ere^, make 
up, and lay all mud walls, ftables, and grounds whatfoever fo 
digged up;] whereupon it was inferred that no other buildings 
could be digged up by force of that commiffion, but only ftables. 
The other commiffion was generally made unto George Evelyn^ 
Richard Hils, and John Evelyn, and extended throughout the 
realms of England and Ireland, and all other the dominions of the 
fame, as well within our own proper lands, grounds, and poffef- 
lions, as alfo within the lands, founds, and polfcffions of any of 
our fubje^s, with the like claule of the eredlion and reparation, as 
is aforefaid, without naming of manfion houfes by expreffi? words, 
and without any prohibition to the fubje^t ta dig for falt-peter- in 
their own buildings or grounds. 

Ha A« 



3. without commiffion, anfwered (in- 
ter alia) that the enemies brought to 
battery thereof nine peeces des groHes 
cannons. 

Hollingfh. {o. 453. 

Walfing. 10 R. 2. 1366. 

Pol. Virg. pe invent* rerum. io. %. 
ca. II. 

Pancerollus Nova reperta. Tit. 18, 
pag. 679. anno Domini 1578. 

John More, pag. ig6. anno DommJ. 
1382. 
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Tnrteytnct of 
fait, peter. 
See the i. p«rt 
ef thelnftitutes. 
Magna Carta 
c*|). 2 J. 



As to the firft, it was rcfclvcd by all, that forafimich as the taking 
of falt-peter, was for the neceflaiy defence, and fafety of the 
realm that the king had a right of purveyance of it ; and fhould 
not be driven to buy it in foraln parts, which forain princes might 
reftrain, and fo this realm might want futiicient for the defence 
thereof, to the great perill, and hazard of the (ame: but the king 
was to take it, for the neceflary defence of the realm, according to 
the limitations hereafter exprefled ; and it is no prejudice to the 
o^vners of the foyl, for the place that is digged muft be made up 
£• again, and repaired in as gtx>d plighl as it was beefore. Secondly, 
that this taking of falt-peter in the buildings or grounds of the 
fubjcft, being a purveyance as is aforefaid^ is an incident infe- 
parable to the crown, and cannot be granted, demised, or trans- 
ferred to any other, but ought to be taken only by the kings mi- 
xiifter*, as other purveyances ought, and cannot be converted to 
any other ufe, then for the defence and fafety of the realm, for 
which purpofe only the law doth give to the king this preroga- 
tive ; and it is not like to a mine of gold or (ilver in the ground of 
the fubjcft, for there the king hath an intereft in thofe metals, and 
not purveyance only. And if the powder which b fo made *by 
the kings mi iiifters begin to decay, as it will doc within two or three 
years, then this either ought to be changed for other^ or fold, and 
the money thereof comming to be employed for powder for the 
defence of the realm, and the kings minifters ought to make great 
provifion of falt-peter, for that will laft a long time, and when 
£ 84 J need is to make thereof gun* po\vder, which will be made before 

3- the navy can be put in readinefle, &c. Thirdly, the minifters of 
the king cannot in digging for falt-peter undermine, weaken, or 
impair any of the walls or foundations of any of the houfes of the 
fubje^, be they manfion houfes, or out-houfes, as barns, ftables, 
dove- houfes, mills, or the like, neither can they dig the floor of any 
manfion-houfe, which fcrves for the habitation of man, bccaufe 
his manfion is the fafeft place of refuge, and fsjfety of himfelf and 
his family* as well in fickneffe, as m health, and his defence,^ as 
well in the night, as in the day, againfl felons, and mifdoers, nei» 
ther can the kings minifters dig the floor of any bam of the fub- 
jedt employed for the fafe keeping of corn, hay, &c. for the floor 
of a barn cannot be made dry, or ferviceable again in a long time, 
but they may dig in the floors of ftables*. and oxehoufes, fo that 
they leave fufficient room there for the horfes, and other beafts of 
the owner, and fo that they repsur the fame again in convenient time, 
as well as it was before. Th^ may alfo dig b the floors of cellers, and 
vaults, fo thaf the wine, beer, or other necdiarv provifion of the owner 
be not removed, or in any fort impaired : and' they mav dig any mud 
wal9^ which be Hot the wals of any manfion bou^e, and in the 
. juinrs and decayes of any houfes which be not preferved for the 

4* neceflairf habitation of man. Fourthly, they ought to make the 
places as well, and commodious for the owit^r, as they were be- 

5. fare. Fifthly, they^ought not to work in the pofleflionJ of the 
i\2bje£^, but between the rifing of the fun, and the goin^ down of 
the fame, fo as the owner may noake faft the doors of his houfe, 

4« and put it in defence againft mVdoeri. Sixthly, they ought not to 
place or fix liny furnace, velTell or other neceflaries in any houfe 
Or building of the fubje^, without his confent, nor fo nccr any 
mftHfiiiD as be by it^ay reqeivt any prejudice or difquiet Se* 

TCAtbljr, 
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vcnthly, they ought not to continue In one place above a convc- ^ i 
nient time, nor return thither but after a long time. Laftly, that 8. 
the owner of the foyle cannot be relli-ained from digging, or taking 
of falt-peter, for the property thereof is in the owner of the loyl, 
and the king hath but the purveyance thereof, and that every man 
might work that would, and then there fhould be more plenty of 
powder, and at a cheaper rate. And thefe refolutions are agree- 
able with that maxime, * That the common law hath fo admea- « Pi. Com. 436. 
. fured the prerogatives of the king, that they ilvould neither take 
away nor prejudice the inheritance of any. And thefe monopo- 
lies being malum in fe^ and agai'ift the common laws, are confe- 
quentiy againft the prerogative of the king, for * the prerogative of * Stanf. PI. Cor. 
the king is given to him by the common law, and is part of the gtj^V^'p^, - ^ 
laws of the realm. Which refolutions were delivered in writing 
by Popham chief juftice unto the kings privy councell, as the un- 
ajiimous refolution of ail the judges, and barons of the exchequer, 
and were by his majefties privy councell well allowed oi^ and ap- 
proved, as Popham chief juftice reported. Upon thefe refolutions 
thefe confequents do follow. Firft, if a man of his own authority, 
or by colour of any commilEon, licence, or grant, doth take upon 
him to take any fait peter in the buildings, or grounds of any other ^ 

fubje<^ to make thereof gunpowder, in any fort to his own ufe, 
albeit he covenanteth, or agreeth to ferve the king of fo many lafts 
of powder t yet feeing it is but a purveyance, he cannot fell any 
powder thereof made to any of the kings fubjefts, or make any 
private benefit thereof : and if he doe, he may be indi<5led of dig- 
ging, and taking of the falt-petcr at the kings luit, and be grievoufly 
fined and imprifoned, for that it is a grand trefpas with an high 
iiand. Secondly, the party grieved may have his adion of tref- 
pafle, and recover damages for the trefpafle, &c. according to the 
quality of the trefpafle. 

* Complaints made againft purveyours in parliament. »Roi. Pari. 

^ By the ftatute of 9 R. 2. all ftatutes made concerning pur- 4 H.4. nu 1114 
veyors be confirmed, and to be put in execution, and that juftices 5o<icmaniH> 81. 
of peace have power to hear and determine their offences. See 9 "-4- *5' 
the fourth part of the Inftitutes, cap* 8. ait. 33. 35. 36. againfl ^"^^ P*'*- 
OrdinaU Woolfey. Trn^UnpTt 
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I. A LL idle and wandring fouldiers or mariners, or idle 59 ^-"^ '7- 
-^ perfons wandring as fouldiers or mariners, fhaH be re- 
puted felons, and fufler as in cafe of felony. 

So as not only he that is a fouldier, or mariner in deed, but 
fee that is an idle wanderer, and takes upon him to be a fouldier 

H 3 or 



8| Wandring Souldicrs and Mariners, Cap. 25, 

pr mariner, though in troth he be none, is in danger of this law ; 
for, as the preamble faith> they abufe the name of that honourable 
profeflfion. 

2. Every idle, and wandring fouldier or mariner, which com- 
ming from his captain from tne feas, or from beyond the feas, 
that fhall not have a teflimoniall under the hand of fomc one 
juftice of peace of^ or nper the place where he landed, fetting down 
therein the time and place when, and where he landed, and the 
place of his dwelling and birth, unto which he is to pafle, and a 
convenient time therein limited for his pailage, is by this a£t ad* 
j lodged a felon. 

3. Or if he hath fnch a teftimoniall, and (Jiall exceed the time 
therein limited al^^ve fourteen days, he is by this aft a felon, unleflfr 
he fall ijck by the way, fo as after his recovery he fctleth himfelf in 
feme lawfull courfe of life, or refort to the place where he was 
born, or was laft abiding : but in both thefe two cafes he muft be 
a fouldier or mariner in deed. 

4. If any fuch idle, and wandring fouldier, pr rriariner, or other 
idle perfon wandring as fouldier or mariner, (hall forge or counter- 
feit fuch teftimoniall, he is by this aft a felon. 

5. Or if he fhall have with him or them any fuch teftimoniall 
forged or counterfeit, knowing the fame to be counterfeit or forged, 
Jie IS alfo by this aft a fejon. And in both thefe laft cafes, as wejl 
he that is a fouldier or mariner in diced, as he that is nopie, is in 
.danger of this aft. 

And the offender againft any of the articles of this ftatutc fliall 
not have the benefit of his clergie. 

Juftices of affife, juftices of gaole delivery, and juftices of peace, 
have power by this aft to hcare and determine the faid felonies. 

But if fome honeft perfon valued in the laft fubfidie to ten 
pounc|s in gopds, or forty fhillings in la!nds, or fome honeft free-, 
holder, as by the fajd juftices ftiall be allowed, will be con- 
tented before fuctj juftices to take him or them into his fer, 
vice for one whole yeare, and will become bound by recognizance, 
as the ftatute doth appoint, then they fliall not proceed any further 
againft him, unlefle fuch perfon retained depart within the year, 
without the licence of him, that fo retained him ; a^nd then he'is to 
pe indifted, tried, and judged as a felon, and not to have the bp^ 
pefit pf his clergie, 
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CAP. XXVI. 

OfFeloniein Souldiers that depart from their 
Captaines without Liccnfe. 



THIS flalute is become of little force or ufc : for the an- 
cient manrer of retainer of fouldrers whereunto that a6l re- 
ferreth, is iKterly altered : for then knights or gentlemen ex- 
pert in war, and of great revenues and livelihood in tncir countrey, 
covenanted with the king to ferve him in his war for fuch a time 
vith fuch a nurpber of men : and the fouldiers made their covenant 
with their leaders or mailers, and then they were muftered before 
the kings commilTioners, and entred of record before them; and 
that was certified into the • exchequer, and thereupon they took 
their wages of the king, as it appeareth by many prefidents of the 
exchequer, and may be gathered by the preamble and body of the 
aft, and by the Regifler, where it appeareth, that a writ was framed 
upon that ftatute directed to a ferjeant at armes ad cafund* conduBos 
ad proficifcend^ in oB/equium^ ^c. And. this was thought an excellent 
military policy, that the fouldiers, (part whereof were of their own 
tenants) ihould be chofen and led by knights and gentlemen of 
quality of their owne countrey, with whom they mu ft fight in 
war, and live withall in peace, when they returned into,, their 
countrey, in refpeft whereof, the fouldier would the more cheer- 
fully and obediently follow his leader, and the lefader would the 
more refpeftfully and lovingly ufe his fouldier when he is abroad. 
See the ancient forme of commilfions for arraying and muftering of 
men in 5 H. 4. 

By this a6t the benefit of clergie was not taken away from the 
delinquent. 

The ftatute of 2 E. 6. cap. 2. ejttertdeth only when the foi^- 
dicr departs after that he hath ferved the king in his war : and fuch 
an offender (hall not enjoy the benefit of his clergie. 

If any foldier being no captain, , immediately retained with 
the king, which (hall be in wages ajid retained, or take any 
preft to ferve the king upon the fea, or upon the land beyond 
the fea, depart out of the kings fervice without licence of his 
captain ( i ), that fuch departing be* taken, deemed, and ad- 
judged felony. And that all the juftices in every (hire of Eng- 
land, where any fuch offenders be taken (2), have power to 
enquire of the (aid offences, and the fame to hear, and deter- 
mine, as they doe and may doe of fel6ny, &Ci exprefTed in 
the kings commiflion to them made, as though the fame of- 
fences were done in the fame (hire ; and alfo that the departing 
of fuch foldiers, and alfo their retainers, if it be traverfed, be 
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J 8 H. 6. cap. 19. 
5 Eliz, cap. 5. 
cxtendech it to 
mariners and 
gunners. 



* By the ftatnts 
of 5 R. 1. caf. 

IX. 

See the writ in 
theRegi{lerx9i, 
diredlcd to the 
ferieantat armes. 
5 R. 2. cap. 10. 
Roc Pari. 5 H^ 
4. nu* 29. the 
like for keepinf 
of caftles and 
fort^. 

Rot. Pari. 5 H. 
4. nu, ^4, IS. 



2 E. 6. cap. s. 
renued 4 & 5 
Ph. and Mar. 
cap. 3. 1 Ja. 
cap. 25. 

7 H. 7. cap. u 

3 H. 8. cap. 5. 



S6'f' Departing of ^uldierSt &c. Cap. 26, 

^ tried in the (ame fhire, where theyl)e for fuch a caufe arrefted, 

and arraigned. 

tib, 6. fo, 27, Both thefc a6ls of 7 H. 7. and 3 H. 8. are perpetuall a^s, for this 

Cafcdefouldien. word [king] inpludeth all his fucceffion. 

Pier 4Eli«. 211. (i) PHthout licence (f his caj>taiB.] The ftatute of 3 H. 8. is 
wifhout licence of the kings lieutenant there. 

^ (2) Thit all the jufiices in every Jkire rf Englandy where of^ fuch 

offenders he taken^ £*jV.] This a<ft of 7 H. 7. extends to all the 
kings juftices in every (hire, viz. juftices of alfife, gaol delivery, 
oier and terminer, and of the peace. And if the offender be taken 
r 87 1 ^" the county where the kin^ bench fet, he may be indiftcd, &p. 

*' ^ there : but this claufe in 3 H, 8. is reftrained to juftices of peace. 

This claufe in both the faid ftatutes is cumulative, and for more 
fpeedy proceeding with the offender. But admit the offender be never 
faken, yet may he be indited of felony in the county where the 

$ee Stanf. PI. departure was, and if he appear not, he may be outlawed,, for by 

cor. fo. 168. c. the firft claufe, the offence is made felony, and the fecond claufe is 
affirmative, and not privative. 

He or they fo offending fhall not enjoy the benefit of Jii5( 
qlergy. 

This branch in the aft of 7 H. 7. is general!, but in the a£l o( 
3 H. 8. there is an exception out of the like branch, viz. of mca 
being within orders of holy church. So as it differeth much, 
whether he be indifted upon the one ftatiite, or the other. 

But obferve what puniihment the ancient laW of England in- 
fiiftecPupon the fouldier that departed from the kings hoft, botH 
Ltmb. Inter. before, and fince the conqueft. If em quifugiet a dwninoy velfociofm 
Idgss Edovtrdi pro timidiiate helliy vel mortis^ in condu^icne heretochii fui in expedttim^ 
to. 136. navalif vel terreflriy perdat omne quod /uum efi^ et fuam ipfus vitamy et 

^°'p"' tiiere- ^^"^^ mittai dominus ad terram quam ei antea dederat. For th^ ex- 
flitjc.*"* *"' pofitlon of Heretochius and HereJlitCy fee the fourth part of the In* 
T ./ ftitutc Vcap. Gwr/ & C/iwfl/i^ 

Now coacerning armour, arms, charges of fouldiers, muftering 
of them," &g; See the ftatutes in print of Confirrioat. Cart. 2J E. 
X. Vet. Magna Cart. a. parte, fol. 35. i E. 3. cap. 5. 18 E. 3. ca, 
7. a5 E. 3. cap. 8. 4 H. 4. cap. 13. 1 1 H. 7. cap. 7. and 3 H. S'. 
ca. 5. and. 4 & 5 Ph. & Mar. cap. j. for appearing at mufters, &c. 
But 4 & 5 Ph. and Mar, cap. 2. an aft for havmg of horfe,' ar* 
mour, and weapon is repealed by the ftatute of i Ja. ca. 25. 

An a6t not in print. Rot* Pari, anno 5 H. 4. nu. 24, 25. for ar- 
raying and muftering of men,^ for watching of beacons, &c. 

Recoids of. parliament,' 4 H. 4. nu; 48. 7 H, 4. nu. 124. i H. 
5. nu. 17. . . . > . . . . 

. Bf>ok cafes. 48 E. 3. 3, 4. 21 E. 4. 1 7. per Cateil>y. 9 E. 4. 26*, 
lib. 7. fo. 7,8. ; V ^ ; 

Sec the fecond part of the Inftitutes, Confirmat. Cart. cap. 5/ 
ufifupra, ' ' ' ' 

^nde Pafch. 16 E. 2. Plielip Mafter del Hofpit. de S. Kathcrins 
cafe, w /i^ro /tttY?, fo. 83. b. ' / . 

CAP* 
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CAR XXVII. 

Of Felony to marry a fecond Hufband or Wi^, 
the former Hulband or Wife living. 

IF anv perfbn (i)> or perfons within his majefties dominions «♦ Ja.<^ tu 
of England and Wales, being married (a), doe at any 
time after marry any (3) perfon or perfons, the former hut- 
iiand or wife being alive, that then every fuch offence ihall be 
fclony, &c* 

This is the firft aft of parliament that was made ag^inft poly- 
gamy. Poiygamia eft pimrium Jintul vtrorum^ uxorumve coimuAium. 

Tlie difference between bigamy, or trigamy, &c. and polygamy ' 
Js, quia big^mus feu trigamus^ &rV. efi md Jiverfi tefirtxtrihus^ et fuc-' ^ 

c€§ive duas^ftu tres^ ^c. vxores habuiK fofygamus, qut dues vel fheres 
^mvl duxit uxcres, 

{i) If any per/m,'] This law is general!, and extendetb to all 
perfons, of what eftate, or degree foever. 

If the man be above the age of fourteen, which is his age of ^^jj*,^?"* 
cpnfent, and the woman above the age of twelve, which is her age ^^^ ic^'*"^"* 
of confent, though they be within the age of one and twenty, * 
are within the danger of this law, which appeareth by thw, that 
this aft extendeth not to a former marriage made within the age of 
confent, as hereafter fhall appear. 

Being marrUd, ^c] This cictendeth to a marriage de/ai^o, or 
voydabie byreafon ofaprecontraft,orof confanguinity,orofaffini« 
ty, or the like : for it is a marriage in judgement of law untill it be / 

avoided, and therefore though neither marriage be Je jure^ yet they 
are within tl^s ftatute. 

(3) Doe at any time many,'] This fecond marriage is mcerly 
iroi4 and yet it maketh the offender a febn. 

And the party and parties fo ofFendtng, fhall receive fuch 
and the like proceeding, triall and execution in fuch county, 
where futh perfon or perfons fhall be apprehended, as if the * 

offence had been committed in fuch county, where fueh per- 
fon or perfons fhall be taken or apprehended. 

See before the expofition of the ftatutes of 7 H. 7. and 3 H. 8. 
concerning departing of fouldiers, &c. 

Out of the generality of this law, there be five exceptions 1 Firft, ?.** nJti^ 
it extendeth not to any perfon or perfons, whofe hufband or wife Th" opiniwaof 
l>^ continually regaining beyond the fea's, by the fpao^ of feven thcdotton. 
years together. By this in-anch notice is not material!, in i^efpeft of Pains cafe lib, 9. 
t^e commorancy beyond fea. ^®' 74» 

Secondly, it extends not, when the hufband or wife fhall abfent 
him or herfelf, the one from the other, by the fpace oT feven years 
|n any parts within his majefties dominioQS| the one of them not 
X ' »> . .. • . - "'; . ^ ' • Imowing 
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knowing the other to be living within that time. Here notice it 
materiall, in refpeA the commorancc is within the realm. 

♦ Thirdly, nor to any pcrfon or perfons, that at the time of fuch 
marriage be divorced by any iente{ice had in the eccleiiafticail 
court. 

There be two kinds of divorces, the one that diflolveth the 
marriage a vinculo matrimMti; as for precontra<ft, confangiiinity^ 
&c. and the othe^ a men/a et thoro; as for adultery, beciufe that 
divorce by reafon of aduher)', cannot diffblve the marriage a vin- 
culo matrimonii^ for that the offence is after the jufl and lawful! 
marriage. This branch in rcfpc6^ of the generality of the words, 
priviledgc the offender from being a felon, as well in the cafe of 
the divorce a men/a et ihoro^ as where it is a vinculo matrimonii ^ and 
yet in the cafe of the divorce a menfa et thoroy the fecond marriage 
is void, living the former wife or hufband. And if there be a 
divorce a vinculo matrimoniiy and the adverfe party appeal, which 
is a continuance of the former marriage, and fufpend the fentence, 
yet after fuch a divorce, the party marrying is no felon within this 
ilatute, ih refjjeft of the generality of this branch, although the 
marriage be not lawfull. 

Fourthly, nor to any petfon or Deri<)n5> where the former mar- 
riage is by fentence in the ecclefiauicall court declared to be void 
and of no effect. 

Fifthjy, jior to any perfon or perfons, for or by reafon of any 
former marriage made within age of confent : hereby it appeartth 
that the makers of the law intended that this a6t fliould extend to 
every perfon above the age of confent. 

If the man be above fourteen, and the wife under twelve, or if 
the wife be above twelve, and the man under fourteen, yet may the 
hufband or wife fo above the age of confent, difagree to the ef- 
powfals, as well as the party that is under the age of confent; for 
the advantage of difagreemeat muil be reciprocal. And fo it was 
pefolved by the judges and civilians, Trin. 4a Eliz. in the kings 
bench, in a writ of error between Babington and Warner. So as if 
either party be within age of confent, it is no former marriage with«> 
in this a^. 

The offender againft this ftatute may have the benefit of his 
clergy. 

It he be a nobleman and lord of parliament, he fliall be tried 
by his peers, albeit there be no provifion fpcciall for it: for of 
common right, (that we may fay it once for all) in cafe . of treafon, 
felony, and mifprifion of treafon or of felony (as hath been faid be« 
fore) he is to be tried by his peers. 

I find that by the ancient law of England, that if any Chriflian 
man did marry with a woman that was a Jew, or a Chriflian wo- 
man that married with a Jew, it was felony, and the party fo of- 
fending fliould be burnt alive. 

Contrahentes cum Jud^eis^ Judjeahus^ peeorantes^ et fodomit^ in terrek 
'pvi coT^odiantufy ^c. Fleta Ub. i. ca. 3C..§. Contrahentcji, 
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CAP. XXVIII. 

Of Felony for any having a Plague fore up- 
qn him, contrary to Commandn>ent gocth 
abroad, &c. 

IF any perfon infeded with the pl^uc, commanded (by 
fuch perfons as are appointed by the act) to keep houTe, mall 
contrary to fuch commandoient wiifuUy and contemptuoufly 
goe abroad, and fball converfe in cotppany, having any infec- 
tious fore upon him uncured, fuch perfon fhall be adjudged a 
felon. 

This is felony, albeit no other perfon by fuch means be infef^ed, 
for this ftatute was made to prevent the moft horrid and fearfiill 
infeftion of the plague. The law was generall, and extended to 
all eftates and degrees whatfoever, and was grounded upon the 
law of God : and the reafon of the law of the realme is, that the 
infectious fick (hould be removed from the whole. The party of- 
fending might have had the benefit of his clergy. 

Here is a rare provifo. That no attainder of felony. by vertue of 
this a(5t, fhali extend to any attainder, or corruption of blood, or 
forfeiture of goods, chattels, lands, tenements, or heredita- 
ments. 

In this provifo thefe things are to be obferved : firft, that by 
the avoyding of the corruption of blood, the wives dower is im- 
pliedly faved : for where the heir Ihall inherit, the wife fhall be 
endowed againft the heir. Secondly, that there ihall be * no for- 
feiture of goods, or chattels, which is rare, and the like we have 
not obferved before, and by confequent the offender may make 
his will and teftament, and if he doe not,- the ordinary ought to 
^nt adcftiniitration of the goods and chattels, as he ought to doe 
in other cafes. 

Thefe words [to any attainder or] muft be omitted, and the 
fenfe to be, to any corruption of blood, for (as it is printed) it 
is, that no attainder of felony fhall extend to any attainder, &c. 

This ^dt is become of no force for want of continuance, and is 
expired iince we wrote this chapter, therefore to be put out of 
the charge of tlic juftices of peace. 
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14 E. 3. ca. 10. 
Ceol >n French 
is a prifoo. Geo* 
her a keeper of 
9 prifon. An- 
glicc, a jayU or 
jaylcr. 

♦ An approver. 
3E. 3.001.295. 
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♦ I ^. 3. ca. 14. 
20 E. 3. cap. 5, 
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W. X. cap. 36. 
II H. 4. 2. 91. 
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Sir John HoUis 
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II H. 4. 73. 

fimilc. 13 E. 3. 
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Of Fdonie in Jaj^lers by Dures of Imprifon- 
ment, &c. by Statute, and by the Common 
Law\ 

IF it happen that the ^ keeper of the prifon^ or underkeeper 
(i) by too great dures of imprifonment (2), and by paia 
make any prifoner that he hath in his ward to become an 
* appellor (3}, againft his will (4), and thereof be attainted, 
he (ball have judgement of life and member (5). 

Before the making of this flatute, if a jayler had by dures of 
imprifonment made his prifoner become aq approver, to appeal 
honcfl men for his own private, of intent to have of their goods, 
when they* were committed to his cuflody, and to retain them in 
prifon without being let to mainprife, and the appellees upon his 
appeal be hanged : this is felony in the jayler by the common law: 
but if the aj^ellees were acquitted, then it was no felony, but a 
great mifprifion in the jayler, which was one of the caufes of the 
making of this aft ; for by this aft, if the prifoner become an ap- 
prover againft his will, whether the appellees be acquired, or at- 
tainted, or after the approvement not proceeded with, and whether 
the approvement be true or falfe, fo it be by dures of imprifon- 
ment, and againft the will of the prifoner, it is felony, * For it 
is not lawfuU for any man to excite or ftir any other to a juft ac- 
cufation, complaint or lawfull fuit^ for culpa eft fi "immifccre ret ad 
Je mm periinettti ; (and fo was * it reiolved Mich. 7. Ja. in tlie flar- 
cbamber, in fir John Hollis his cafe, by the whole court) much 
more to doc it by dures of imprifonment, moft of all by a jayler, 
who hath the* cuftody of the prifoner committed to him, to 
enforce him by dures to become an approver. And therefor* 
this law hath made it felony in the jayler or under-jayler. 

(i ) Keeper if the prifon^ or under'keeperJ\ If he be keeper, or un- 
der-keeper, dejure^ or de fa^Oy by right or by wrong, he is within 
the purvien of this ftatute. 

(2) By too great dures of imprifonment,'] Every imprifonment is 
taken and deemed in law duritiay dures : a little addition to it by the 
jayler is too great dures in this cafe. 

(3) Ztf become an appellor J] That is an approver. 

(4) Jgainft his to///.] That is, when the prifoner never would 
have done it of his own will, if the jayler, or under-jaylcr had not 
enforced him thereunto. 

(5) Judgement of life hr member.] ♦ Thefe words doe imply fe- 
lony. - For this offence, the offender fiiall have the benefit of his 
clergy. 

^ If the jayler keep the prifoner more ftraitly then he ought of 

rieht. whereof the prifoner dyeth, this is felony in the jayler by 

•' • tbe 
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the common law. And this is the caufe, (as before hath been 
faid) that if a prifoner die in prifon, the coroner ought to iit upon 
him. Sec before cap. Pfctit Treafon, fo. 34. how prifoners are to be 

demeaned. ^ r -» 1 

How gaoles are rejoyned and united to the office of ftierifs, fee I 9* J 

this ftatuie of 14 E. 3. ca. 10. 19 H. 7. ca. 10. lib. 4, fo. 32^. 14E. 3. ca. i<x 

Muttons cafe. Adde thereunto Rot. Pari. 18 E. 3. nu.- 43. and to '? H. 7. c. 10. 

was it decreed in Fortefcues cafe, in the exchequer chamber, anno ^J^^^'^X, 

a. Car. regis. Pari. 18 E. 3! 

fiu. 43. % Car. Regit in the cxchec[aer chamber, Fortefcuea cafe. 



CAP.. XXX. 

Of Felony by bringing in. Payment, or Receipt 
of certaine Money. 



I 



T is felony to make, coin, buy, or bring in, and put in 3 H. 5. cap. r. 
payment, &c. any galley half pence, fufkyn, or dotkyn. ^^5- V ^* 



nu, 27. 



The reafon of this law was, for that thefe moneys were bafe, 
and not of the allay of flerling, wldch was (amongfl others) the 
caufe of the making of the generall law of 9 H. $. cap. 6. 9 ^' 5- «• ^• 
ftat. 2. Stat. 2. 

It is felony to pay, or receive for payment any money called a H. 6. ca. 9. 
blanks. For the better underilanding of this ilatute, it is to be 
known, that thefe blanks were white money coyned by king H. j. 
in France after his victory at Aeincourt^ and league with France, 
whofe ftyle then was, rex Angua^ regens et heres Francia. And 
they were called blanks or whites in refpeft of the colour, becaufe 
at the fame time he coyned alfo a falus in gold, the falus, being of 
the value of twenty two (hillings, was c3 the allay of fterling: 
but ^e blanks, which were much more common, being each of 
them valued at eight pence, were not of the allay of ftrfUng, and 
therefore they only were decried by the (aid aft of 2 H. 6. 

See the iecond part of the Inftitutes. Artie, fuper Cartas 
cap. 20. 

For either of thefe offences of felony the offender may have his 
clergy. 



CAP. 
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CAP. XXXL 

Of Fielony for Tranfportation of Silver, or Im* 
portation of falfe or cvill Money, &c. 

^rnTcrLm^.* T\EFENDUE fuit que ml argent fnra tranfpart hors del 
cles dc vicU royt fiolm^ 

ordeins# This ivas the ancient law of England long before the con« 

Rftt. Parr. 17 queft. 

^rJnted"*'^""^' At the pariiament holden atmo 17 E. 3. as well the tranfporta- 
''"* " tion of filver, as the importation or falfe and cvill money, is en- 

abled by authority of that parliament to be felony. And alfo if 
the fcarchcrs mentioned in the a6^ be aflenting to the bringin$r in 
of falfe moneys or willingly fufFering filver or money to be tranf- 
* Sec Britton ported, it is alfo made felony. But becaufe this ?.6l was never 
cap. 5. fo. 10. b; printed nor tranllated into Englifti, and for that there be other things 
Ceft allay eft fo- obfervaMe, enabled thereby, worthy to be known, we will trail- 
rt"ufre dcl'*^ fcribe the fame, de verho in verbum in proprio idiomate. 
realm. 

Mirror, ca. 1 §. * Lc parliament tenus a Wcftm. a la quinzemede Pafcb, 

3. befofe the jy raign noftre feignior le roy Edward tiers apres le 

& ca^ r. \. 6. conqueft dys ct feptifme. 

A cap. 5. ^. i^ 

^rfTift^*'*** /yjS Af tfrrorrf^ ^ de fairt une monoie des bones e/ferltngs 

14. Canuri cau's. ^ Engleterrc du pois'et del » alay del auncient ejierlingy que 
rieta, lib. I. ca. overa Jon cours en Engleterre entre les grandz et la comune 
a2.Gianv.li.14. ^ /j terre^ et la quele mjerra partes hors du royahne dengleterre 
w Jght and allay ^^ ^^ maners, ne pur quecunque caufe que ceo Jolt, Et en cafe 
the kings money queles FUmings voilUntfaire bone monoie dar gent grojfes ou autres 
fliall be. accordant en alay es hones efterlings^ que tiel monoie eit cours en 

c^H. 5? ca! m!' Engleterre entre mercband et merchand et autres qi la vodroient 
Sec before cap. refceuire de lour bone gree^ ijintque nul argent foit portes hors du 
Jj«»^^nj Verb, rotalme. ,. ' 

SecThf fccond ^^^^ ^ft ^ccordes et afentus^ que bones gents et lomlxfoient af" 

part of the In- Jignes es ports de miere^ et ailours^ ou micjler fcrra^ de faire la 
ttitutes. Artie. Jeyche que nul argent foit portes hors du roialme en monoie r^au- 
cap! VoT^ trement^forfpris que les grand% quant ils vont per dela qilspen^ 

*> This is felony, fent aver vefjeals dargent pur fervir lour hoftels : Et que nul 
^\ ?^ '* H* *" ' -/^'^ ^^ hardy ^ de porter faufje et malvois monoie en roialme^ 
of\hrh!ftitu*tes. fi^paine de forfeiture de vie et de membre^ et a faire efchanges 
I E.a. Pefran. a cei{X qi pafjeroni la miere d'or pur lour tones jEHerlings a la 

gentibus prifo- <i}alue. 

loT&c^ ^' ^^^^ affintus eji et accordes^ que les dits fercheours^ per caufe 

« The reward of qtls ferront lour offices phis diliagement et plus loialmentj * ils 

the fearchers ^/^^j^ /^ tierce partie de tote la fauxe monicy qils purront trover 

ient'&c! "*■ : • * P^rtee 
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pt^rUe deim le roialm a lour proffit iemein : et eri nujm la nutiuri 
eient la tierce partie de la bone monoie queU il% troveront en la 
miere pajfent hors de la terre, Et en cafe qilsfoient troves ne- 
gligents ou rehealx a tieux ferches fairt^ * que lour terres et te- 
nements^ biens et chateux joient fetfes en la, main le roy^ et Imr 
corps pris^ et detenus tanque ils eient fait fine au roy pur lour dij^ 
obeifance* Et en cafe quits foient * ajfentants de porter tielsfauxe 
monoie^ et de fueffrire fachantement largent ou monoie autrement^ 
(forfpris que les grandz quant ilz vont per dela qils penfent 
aver veffeals dargent pur fervir lour hoflels come de fuis eji 
dit) ejlre mefnes hors du roialmcy eient judgement de vie et de 
membre, 

Item^ IT is accorded to make money of good fterling 
in England of the weight and allay of the ancient fter- 
ling, which (ball be currant in England between the great 
men and commons of the land, and the which fhall not 
be carried out of the realm of England in any manner, nor 
for any caufe whatfoever. And in cafe, that the Flemings will 
make good money of filver groffe or othtr, according, in allay 
of good fterling, that fuch money fliall be currant in England 
between merchant and merchant, and others, who of their own 
accord will receive the fame, fo that no filver be carried out of 
the realm* 

Item^ It is accorded and affented, That good and lawful! 
men be affigned in the ports of the fea, and elfewhere, where 
need fliall be, to make fearch, that no filver be carried out of 
the realm in money or otherwife, (except that the great men 
may when they goe out of the, realm, have filver veffels to 
ferve their houfes) and that none be fo hardy to bring faJfe and, 
ill money into the realm upon pain of forfeiture of life and 
member, and to make exchanges with them, that fliall pafle the 
fea, of gold for their good fterling to the value. 

Item^ It is aflented and accorded, that the faid fearchers, 
becaufe they may doe their offices more diligently and more 
lawfully, fliall have the third part of all the felfe money that 
they can find to be brought into the realme for their own be- 
nefit ; and in the fame manner they fliall have the third part 
of the good money which they fliall find upon the fea pafling 
out of the realm. And in cafQ they fliall be found negligent 
or difobedient in making fuch fearches, that their lands and 
tenements, goods' and chattels fliaU be feifed into the kings 
(lands, and their bodies taken and detained untill they have 
made fine to the king for their difobedience. And in cafe 
they fliall be aflenting to the bringing in of fuch falfe money, 
or wittingly fliall fuffer filver or money (except veflels of 
filver fof the great men when they goe out of the kingdome 
to fervc in their houfes, as bcfbre is faid) to be tranfported 

out 



93 



' the puni/h- 
menc of them if 
they be negli- i 
gent, &c. 

'^ Their afTcnt to 
the bringing in 
of falfe nionevy 
or wittingly to 
fuiTer filvor, or 
money, &c. to 
betraniportedy is 
felony. 
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94 Tranfportation of Wool. Cap. 32* 

•At of tihe realme, they (ball have judgement of life and 
member* 

The offenders Jn eafe of felony made by this aft may have the 
b^efit of their clergy. 
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CAP. XXXII. 



Of Fclonie for carrying of Wool!,- Woolfels, 
Leather, or Leade out of the Realme. 



47 F. 3. ca^. 3. 
theftatuteof the 
Staple. 

Mirror, cap. i. 
^ 3. Inter les 
artic. per viclei 
royes ordeins. 
Defendu que i\ul 
de amefnait • 
kyne hors del 
lealme* 



Ct^ II. 



Cap. 12. 



Caf. iSi 



NO merchant, Englifh, Welch, or Irilh, fliall carry any 
manner of wools, leather, woolfels or lead, out of the 
faid realme and lands, upon paine of forfeiture of life and 
member, nor fliall tranfport any of the faid wares or merchan- 
dizes in the name of merchant ftrangers, nor fliall fend or hold 
their fervants, &c. in the parts beyond the fea to furvey the 
iale of the faid wares or merchandizes, or to receive the 
money conung of the falc of the fame, nor take payment of 
gold or filver, nor of any other thing in recompence or com- 
mutation, or in the name of payment in the parts beyond the 
fea out of the realme and lands above&id of merchandizes 
fold in England, Ireland^ or Wales, touching the ftaple, but 
that all fuch payment fliall be made in gold Or filver, or mer- 
chandizes in £)ngland, Ireland, or Wales, where the contra& 
was made, upon paine of life and member. 

That no merchant privie nor ftranger, nor any other, of 
what condition that he be, go by land or by water towards winesy 
or other wares or merchandizes coming into our faid realme 
or lands, in the fea, nor elfewhere to fbreftall or buy the fame, 
or in other manner to give earned upon them, before that 
they come to the ftaple, or to the port where they fliall be dif- 
charged ; nor enter into the fliips for fuch caufe, till the mer- 
chandizes be fet to land to be fold, upon paine of lofle of life 
and member. 

No merchant privie, ftranger, or other fliall carry out of 
our realme of England, wools, leather, or woolfels to Bar- 
wick upon Twede, nor elfewhere, nor into Scodand upon the 
like paine, nor that any merchant, nor any other fell his wools, 
woolfels, or leather, to any of Scotland, nor to any odier to 
carry into Scotland : upon the like paine. 

If the merchants or other people of Ireland or Wales, after 
they be in the fea with their merchandizes, do pafie to* any 
place, other then to the ftaples ui England : it is felony; 

No 
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Ko merchant, or other Ihall make any confpiracie, concede- C«p» i^. 
racy, &c. or ill device in any point, that may turn to the' im- 
peachment, difturbance, defeating, or decay of the ftaples, 
&c. and if any do, ^nd be thereof attainted befoVe the major 
and minifters of the ftaple, or other whom the king fliall 
aifigne, he (hall incurre the paine of loiTe of life and member. 

Item, ou auterfottz fuit 9rden en * UJiatuU de leflaple que 38^ E- 3- cap *. 
nul Englois pajfera la mere ove leynesy quire^ pealtz lanutSy ne . *7 ^^ 3- ^a. 3i 
per auter^ fur peine de forfeiture de vie et member^ terres et tene^ pafje. 
mentS'i Hens et chafeux : efi accord que la forfeiture de vie et 
member foit oujle de tout, en lejlatute de lejiaple^ et que nul home f 9^ ] 

foit impeach por tiel forfeiture de vie et member-i cihien in temps 
pajfe come avenir^ la forfeiture des terres et tenements^ biens it 
chateux ejleant en fa force. The fame in Englifli. 

' Alfoj where heretofore it was ordained ki the ftatutes of the 
ftaple, that no Englilh man Ihould palfe the fea with wooJs, 
leather, woolfels, nor by other, upon paine of forfeiture of life 
and member, lands and tenements, goods and chattels. It is 
accorded that the forfeiture of life and member be oufted in ' 
the whole in the ftatute of the ftaple, and that no man be im- 
peached by fuch forfeiture of life and member, as well in times 
paft, as to come, the forfeiture of the lands and tenements', 
goods and chattels, being in his force* 

By the cxprfefTe letter of the body of this law, the forfeiture pf 
life and member is oufled de tmt va the ftatut^j therefore it i^ 
holden, that the felony is taken away throughout the ftatute, but 
the forfeiture of lands and goods remaineth by the exprefie letter of 
thisa6t. 

By the ftatute of 18 E[. 6. no man fcall carry wboly ot 18 H. 6. cap. 15. 
woolfels, out of this realme to other places, then to the ftaple Stawf. PI. Cor. 
at Callice, without the kings licenfe, upon paine of felony, &c. ^ *^* 
And that as well commiffioners ailigned, as the jufticcs in every 
county where fuch wools and woolfels fliall be fa carried out, 
have power and authority to enquire pf the premifcs, and them 
to hear, and determine, &c» ' 

But this aft extendeth not to wools which fhall paflTe the flrait 
of Marroke. And this is a perpetuall law, and cannot be expired, 
as it is fuppofed in the laft impreffion of the ftatutes at large, but it 
extendeth only to wools and woolfels. ' The offender herein ma/ 
have his clergie. 

And for the better underftanding of ancient ftatute* and records 
concerning wools, it is nec^flary to explaine certaine words and * Compof; i4 
termes. By the ftatute of 25 E. 3. cap. 9. a fack of wool con- porideribu* vce. 
taines but twenty fix ftone, and every ftone fourteen pound, where ^ ^^f^^^f 
before it wa? » twenty eight ftone. Saccuij^na/ 

Pochet 01 wool, unde potkettum^ that is, a little poke or faek cOn- Rot. Pari, T/f ^ 
taining haife a fack of wool. Sarpler, unde farpleia^ is alfo halfe E- 3-' 
a fack, and is derived from the French yfox^ far^lUer^ which fig- "*• ^ 

Ul* IvST« I iDifietti 
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Stealing of Hawks. Cap. 34. 

nifieth a wrapper, within which wrapper, halfe a fack is con- 
tained. 

* A weigh of wool, utuie waga^ is halfe a fack. 

A tod or toit of wool, unJe toddum lanae^ containeth two ftone, 
and is derived from the French word toilet^ which is a wrapper, 
within which by ufage two ftonf of wool! is foulded : fome fetch 
5t from the Flemmifii word doddertm^ which fignifieth rufiere^ to 
weave, becaiifc it is woven into cloth. Petra lana is a ftotie 
of wool!,' fo called, becatife the weight, being a ilone, contaioct 
fourteen pound. 
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CAP. XXXIII. 



28 E. 3. caph 5. 
33 M. 8. cap. 7. 
a E. 6. cap, 37. 
See the penalties 
in the ftatutet 
themfelves, 
which are 
thought to be 
too weak. 
Ferrum a ft- 
riendo. 
Timber it « 
Saxon word, In 
oM French, Ma. 
rem, unde Ma- 
rtmium. La* 
tine, lignl ma> 
teria, vd lig- 
num sdificato- 
rium. 

* Terra /ulk). 
Bica. 



Againft Tranfportation of Iron, Brafle, Copper, 
Latten, Bell-metall, Pan-metall, Gun- 
mc.tall, or Shroofe-metall, (Tinnc and Lead 
only excepted.) 

TH E tranfportation of thefe are prohibited by divers a£^s of 
parliament upon the penalties therein expreflect. And hereby 

, is prohibited the tranfportation of any gunnes whatfoever, a 
neceflary law, and worthy of due execution. 

And we have obferved, that God hath bleflcd this realme with 
things for the defence of the fame, and maintenance of trade and 
traffick, that no other part of the Chriftian world hath the like : 
viz. Iron to make gunnes, &c. more ferviceable aod perdurable 
then any other. Secondly, timber for the making and repairing of 
our navie, and efpecially of the knees of the fliips, better then any 
other. Thirdly, * our fullers earth is better for the falling of our 
cloth, then any other. Fourthly, our wooll makes better cloth, and 
more lafting and defenfible againd winde and weather, then the 
wooll in any nation out of the kings dominions ; and many other 
fpeciall gifts of God. . 

But here \rill we ftay, and pray, that none of thefe may betrailf- 
pottied for many inconveniencies, that will foBow jthereupon. 



CAP. XXXIV. 



37 E. 3. cap. 19. 



Of Felony for ftealing of a Faulcon. 

T^V E R Y perfon (i) that findcth (2) any falcon (sKter- 
-*-' celet (4}, lannner, or laneret (5)> or any other felcoiv 
that is loft of his lords (6), that forthwith he fiiaH bring k. 
to the iherif of the county,^ and that the flierif make procla- 
mation (7), &c. and if any fteal apy hawk (8), and the 'feme ' 

carry 



C^pu 34* Stealing of Hawks. 

carry away not doing ^ ordinaQce aforefaid, it (hall be done 
of him as of a thief that fteaieth a horfe (9} or other 
thing. 

The ftatute of 34 E. 3. inflicted the penalty for the concealing 
and taking away of the hawk, two years imprifonoient, and the 
price of the hawk to the lord^ if he. hath wherewith, and if not, 
he ftiall the longer abide in prifon. This ai^ of 37 E. 3. maketh 
the offence felony. 

The new printed book of the (latiites at large, in (lead of thefe 
words, (or any other falcon^ hath, or any other hawk* 

I have feen fome manufcripts (in thefe words) in the original 
tongue, wherein the ftatute was publiihed. Que quecunque perfm 
que tro'vefaucm, terceUt^ lamer y eu lanyret^ aufiar ou auterfaucon. And 
both thefe differ from the truth of mis law. For the firft extendeth 
this a£l to any hawk whatfoever. And the manufcript to aujtor or 
nutoTy a goihawk, whereas in truth, this law extendeth only to fuch 
as be of the kinde of faulcons, being long winged hawks, which 
many times by flying far off are loft, and not to any fhort- winged 
hawk, as the goihawk, the tercel of the goihawk, the fparhawk, 
• &c. And in the body of the a6t this word (faulcon) is ever ufed, 
and not this word (hawk) as hereafter appeareth. We would 
have been glad to have cleared this point by the record of the par- 
liament roll, but the roll of this ad is not to be found, and yet be- 
ing a generall law, the judges are to take notice thereof : and that 
which I have fet down, as the words of the law, agreeth with the- 
firft impreifion thereof, and with all fucceeding iroprelfions faving 
the laft. 

{i) Every perfon,'] This is a generall law, and extendeth to all 
perfons of what degree or fcx foever. 

(2) Thatfind$thf\ Note by the common law the felonious tak- 
ing of any hawk long-winged, or fhort-winged, from the peark, 
&c. or from the perfon of any man, with a mind to fteaj her, is 
robbery : but the finding of a faulcon, though he concealed, denied^ 
or fold her, was no felony, but by this a6l. 

(3) Afy faulcon."] By this and the laft words, or ahy other faul- 
con, it appeareth that only faulcons are within this law, as beiides 
thofe that are here named, the gerfaulcon, gtrofako^ or ardearius^ 
and the tercell, which is called a jerkin ; and the lanner is called 
falcuncultts. But the merlyn, which is called a/do^ and the hobby 

which \i called alaudarioy though they be long^winged hawks, yet 
being not of the kind of faulcons they are not within this ftatute, 
neither is any (liort-winged hawk, as the goihawk, tthe tercell of 
the goihawk, or the ^arhawk, &c. as has been faid, within . 
thisafl. 

(4) Tercekt] This is the tercell of the faulcon, called a tef- 
cdl gentill, the male of the faulcon. called terciolusy quia ttrtia 
parte mmw Ju femella^ becaufe the tercell is a third part leife then 
the female. 

^ (5) Lamer and ianeret.] Thefe (as hath been faid) are of the 
kind of j^ulcons, which appeareth not only by the mmtfalcunculus^ 
but by the words of the a6^, for having named the lamier and lane- 
ret, it is faid, or any other faulcon. 
Albeit thefe hawks, that Ihallbe fo'loft, have novervels, yet 

I % muft 
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Prmte4 for the 
fociety of fta. 
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See hereaftery 
cap. Larceny, 
verb. Pcrfonalt 
goodi, &c. 
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i4E!.Dier,367. 
Fines cafe. 
Lib. 7. fo. 17. 
in cafe d^ Swans. 
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• Who fliaU be 
accounted in 
law a gentleman; 
fee the fecnnd 
part of the In- 
ftitiites the fla- 
tate of Addi- 
tioas. I H. 5. 
c. 5. See before 
c. ^3. 3 Jac. 
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tbat if snjr jent. 



Stealing of Hawks. Cap. 34. 

muft the finder carry them to the (herif, for vervcls arc not rc- 
<|uired by this a£t/ The only thing that the finder is to doc, to 
fave himfelf from felony, is forthwith (the word 'in the originill 
is maintenani) afttr his finding to carry the hawk to the flierif. 

(6) 7X^2/ if loft of his lords,'] Lords are taken here for the owners, 
the word in the original isfeignim^ which fignifieth as well a pro- 
prietary, as a lord. 

(7) To prove reafonahly^ This is not intended according to the 
generall fenfe of this word (proof) that is, by a jury of twelve men, 

. but (reafonably,) that is, by vervels, or by marks, or by other proof 
to the fherif. 

(8) And if any Jieal any hawk^ G3*r.] The concealing and carry- 
ing away of the hawk, not bringing the fame to the fherif accord- 
ing to this ordinance, is adjudged a Healing by this a6t. And 
yet if a man finde goods, and conceal or deny them, it is no 
ielony. 

(9) As of a thief that fiealeth a horfe.} But yet by the connnoa 
law one hath not as good and abfolute a property in hawks^ being 

feri^ natura^ and reclaimed for delight and plcauire (for they may 
become wild again, and return to their naturall liberty) as in a 
horfe, or anv other thing of jwofit: but the concealing and carry- 
ing away or the hawk recbimed, being found was no felony before 
this flatute, no more then any thing of profit, becaufe the party 
came to the hawk by finding. See more hereof in the chapter of 
larceny. A hawk that is not reclaimed is nullius in bonis^ but f^ccu^ 
panti conceditur^ and he that firft getteth the hawk enjoyeth it. 

In this aft four things are to be obfervcd. Firfl, that the fherif 
mufl make proclamation in all the good towns of the county that 
he hath fuch a fiaulcon in keeping. Secondly, if none come to 
challenge the feulcon within four months, if^the finder be un- 
der the degree * of a gentleman (which here is called un fimple 
home) the flierif fliall have the falcon, paying reafonable cofb, &c. 
Thirdly, if the finder be a gentleman, and no challenge by the 
owner within four months, then he fhall have the faulcon, payinjr 
reafonable cofts, &c. Fourthly, it is to be obferved, that in theiS 
two latter branches, the laft printed book hath this word (hawk :) 
but in the originall, and all the other printed books, the word is 
(falcon) under which word, all the reft mentioned in this a€b arc 
included. 

lor this offence of felony the offender fhall have the benefit of 
his clerg)^, for at the time of the making of this aft he that had 
floln a horfe ihould have had his clergy • See Stai>f. PI. Coroo. 
fo. 37. 
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Cap. 36. Buls of Excommunication, &c» 



n 



CAP. XXXV. 

Congregations, &c. by Mafons in their generall 
Chapters, &c. 



IT is ordained and cftabliflied that no congregations and 
confederacies ' fhall be made by mafons in their generall 
chapters and aflemblies, whereby the good courfeand efFecfts 
of the ftatutes of labourers are violated and broken, in fubver- 
fion of law ; and if any be, they that caufe fuch chapters and 
congregations to be aflembled and hoiden, (hall be adjudged 
felons. 

The caiffe wherefore this offence was made felony, is, for that 
the good coiirfe and eifecft of the ftatutes of labourers were there- 
by violated and broken. Now all the ftatutes concerning labourers 
before this a<^, and whereunto this a<f\ doth refer are repealed by 
the ftatute of 5 Eliz. cap. 4. whereby /the caufe and end of the 
making of this aft is taken away, and confequently this aft is be- 
come of no force or cffeft : cejfante ratime legis^ cejjat Ipfa lex. 
And the indiftmenl of felony upon this ftatiite muft contain, that 
thofe chapters and congregations were to the violating and break- 
ing of the good courle and effeft of thofe ftatutes of labourers, 
which now cannot be fo alledged, becaufe thofe ftatutes be re- 
pealed. Therefore this would be put out of the charge of jufticcs 
oi peace written by • mafter Lambard. 



CAP. XXXVI. 



3 H, 6( ca. X. 



2 E. 3 defer-' . 
vientibus, ca. f. 
&c. 25 E. 3. De 
fervientibus c. k. 
&c. 5£1. ca.4. 

Ceflfante caufa 
feu ratione legit 
ceflac ipfa lex. 
14 H. 7. II. 
Per Fineux fi- 
mile. 27 H. S. 
4. b. Aide fimile 
10 £. 3. 8. Ac- 
count per Shard. 
26 H. 6. Exa- 
mination 14. 
* Lambard,page 
227. vide Staiif. 
37. b. 



[ 100 ] 



Of Felony by bringing in of Buls of Excom- 
munication, &c. 



IF any man (i) bring or fend into this realm, or the kings 13 R- aStat*. 
power, any fommons, fentence, or excommunication (2) **P' 3* 
againft any perfon of what condition that he be, for the 
caufe of making motion, aflent, or execution of the ftatute 
of provifors (3), he (hall be taken, arrefted, and put in prifon, 
and forfeit all his lands and tenements, goods and chattels 
for ever, and incur the pain of life and member (4). And if 
any prelate make execution (S) of fuch fommons, fentence, or 
excommunication, that his temporalties be taken, and abide in the 
kings liand till due redrefTe and corredtioii be thereof made* 

I 3 And 



Refrft.ro.6i.b. 



Ibidem, 60. b. 

Ibid. 61. b. U 
6z. 



%tm Buls of Excommunication, &c. Cap* 36. 

And if any perfon of leiTe eftate then a prelate, &c«^inake fuch 
execution, he {hall be taken, arrefted, and put in prifon, and 
have imprironment, and make fine and ranfome by the difcre* 
tion of the kings councell. 

By tbc common law when any perfon, cither ecclefiaflicall or 
tcmporall, fhould by pretext of forain power impugne or attempt 
to mi (Irate any of the laws of the realm^ there lieth a writ called 
ad jura re^ta: if it were by an ecclefiafticail perfon beneficed 
within this realm, then the writ is. 

Hex^ ^cfalutem* Tttrhamur^ nee immerito^ et movemur dutn tiles gut 
fuh noftro degunt Jimtmio, et ibidem beneficm et redditibus homrantur^ quo 
pratextu in defenfiiney et tuitime jurium regi^se cwome mjlra ipfis nos 
ajifiere eendeceret^ eadem jura ereBis contra nos cervicibus con/picimns 
fatagentes prp viribus impugnare^ (sfc. 

The general writ is, Rex^ tffc, ad jura coron^e noftra Integra etillajk 
pro viribu: eonfervanda^ eo amplius curam et operant adhihere nos con-' 
venit ftudiofarn quod ad hoc eft debito aftringlmur vinculo juramentiy tt 
alios confpicimus^ nd ipfirum jurium enervationem anheJarei and par- 
ticularly againft provifions. So as provifions, &:c. were, as by 
thefe writs it appeareth, againfl the common law of the realm, but 
fufficient punifliment was not thereby infli(5led: therefore this, and 
other {latiites v, ere made. 

And here it is worthy of confideration, how the laws of Eng- 
land are not derived from any forain law, either cannon, civil, or 
, other, but a fpecial law appropriated to this kingdome, and moft 
accommodate and apt for the good government thereof, under which 
it hath wonderfully flourifhed, when this law hath been put in due 
execution: and therefore as by fituation, fo by law it is truly 
faid, 
• Di- r orbc 8c ^^ penitus toto • divlfos orbe Britamtos. 

vifos ilcgibus. {i) If any man.'] Thoughthefc words be generall, yet they extend 
not to ecclefiafticail perfons, becaufe there is fpeciall {x-ovifion for 
them after in the a<ft. 

(2) Any fommmsy fentenccj or excommunication,'] Hereby are pro- 
hibited the popes buls of any fentence or excommunication, &c. 
and proces of fummons. 

It appeareth by our books that the bringing of any bull of ex- 
communication into the realme againft a fubjeft, was againft the 
common law of England, in refpeft it gave way to foraine autho- 
rity. And fo it was bolden in the time of E. 1. and E. 3, &c. long 
before this a£l, ?ind ever fince. 

(3) Or execution of the faid Jiatute of provtforsJ] viz. 45 E. 3. de 
provijbribus. See 2j E. 3.^ cap. a2. zy E. 3. cap. i. 38 E. 3. 
ftat. 2. cap. I. & 4. 

(4) Incurve the patne of life and. member,] * That is, of felony 
as hath been often faid before. This puniftiment is altewd b^ 
the ilatute of 13 Eliz. cap. 2« as hereafter in this chapter ihdh 
appeare. 

(5) u4nd if any prelate make execution^ ^c] This and the next 
following branch extend to ecclefiafticail perfons. The puniflipierlt 
in both thefe branches, and in the former alfo is altered by the fta- 
tilte of 13 Eliz. cap. 2, For thereby this offence is made high trea* 

* # fon, 



II E. 3. Ccr- 
tif. 6. 3oA{r. 
p. 3. 19 E. 3. 
Qaarcnon ad- 
mifit. 7. Brook. 
1*remunire 10. 
1 1 H. 4. 69. 76. 
14 H. 4. 14. 
7 E. 4. 14. 
20 H. 6. I. 
35 H. 6.42. 
F. N. B. 64. f. 
Lib. 5. fo. 12. 
in Caudrics cafe. 
» W, 2. cap. 24. 
I E. 2. de i'rang. 
• prifon am. 
%% E. 3. cap. 3. 
13 R. 2. ftat. 2. 
ca. 3. 9 E. 4. 26. 
Br. Cor. 203. 



Cap. 3^5 Rec^iiaats concGToing Abjuration. 104 

ion, ^ as well, in perfons ecclefii^KicaUt as tetnporall : which ii^, ^Ub. 5. f. 35, 
and the caufe of the making thereof you may reade in the cafe 4c 36> *^^^* J*** 
jure regis ecchfififiko^ uhifupta. 



CAP. XXXVII. 

Of Felony in receiving a Jefuite, Seminary 
Prieft, &c. 



27 Ellx. cap. t. 



EVEHY perfon which fliall wittingly and willingly re- 
ceive, relieve, comfort, or maintaine any jefuitc, fe- 
minary prieft, or other prieft, deacon, or religious, or 
ccclefiafticall peribn (ntade by authority fiom the ft;e of Rome 
fince the feaft of Saint John Baptift, an. i Eliz. borne with- 
in this realme) being at liberty and out of hold, knowing him 
to be a jefuite, &c. ihiU for llicb offence be adjudged a felon 
without benefit of clergie* cierglc takes 



away. 



The caufe of the making of this ftatute of 27 Eliz. againfi je- 
fuites and feminary priefts, &c. and their receivers, you may reade 
^t large, lib. 5. fol. 38, 39, i^ the cafe l>ejure regis ecckfiaftico. 



CAP. XXXVIIL [102 J 

^Of .Felony in :Rccufants concerning Abju-* 
ratiop. 

IF any recufant) other then a Popiih reculknt or a feme co- 3^ eUs. cap. i. 
vert) which by the tenor and intent of this aft is to be 
abjured, ihall refiife to make abjuration, or after fuch ab- - 
juration made, (ball not goe to fuch haven, and within fuch 
time, as is by this aft appointed, and from thence depart out 
of the realme, according to this prefent aftj or after his de- 
parture fcall returne into anyof hermajefties realmes or domi- 
nions, without her majefties fpecial licenfe in that behalfe firil 
obtained ; that then every fuch perfon fo oftending, ihall be ad- 
judged a felon. 

If any ofFendar againft this aft before he or they be required to 
make abjuration, repaire to fome parifh church, on fome Sunday or 
feilivali d^y, and then and there hcare divine fervice, and make fuch 
(!ibroiffion as by the aft is prefcribed: then the laid offender is 
cleerly to be difcharged. 

I4 The • 



^o? Dangerous Rogues. Cap. 40. 

The offender fhall forfeit his goods and chattels, and his lands 
during his life only, the offence fhall work no Iqfle of dower or 
corruption of blood, and the heire to inherit. The offender ihalt 
^ot have the benefit of his clergie. 



CAP. XXXIX. 

Of Fclonie in Egyptians, &c* 

s ^ ft Ph. and T^ ^"7 o^J^lahdifli people, calling themfelvcs, or beipg called 
^ar. cap. 4. A Egyptians, fhiall remaine in^this rcalme, or in Wales, one 
f Eli*, cap. 20. moneth, at one or feverall times : and if any perfon be- 
ing fourteene yeares old,, which hath been feen or found in 
the fellowihip of fuch Egyptians, or which hath difguifed 
him pr herfelfe like to them, fliali remaine here or in Wales 
by the fpacc of one moneth, either at one or feverall times, it 
Is felony. 

The offender (hall not have the benefit of his cicrgie. 



[ 103 :| CAP. XL. 

Of Felonie in dangerous Rogues* 

S9BH^. cap. 4. tF any (langerous rogue that was baniiOied the rcalme or 
ijac.c^p.7.25. X adjudged pprpetually tp the gallies, have returned into 
the realme without lawfull Jiccnfc or warrant, it is fe- 
lony: the felony to J>e tried where the offender is apprc- 
- hendedf 

The offender may ha vf the behcfit of his clergie, 

j^ac/cap!^7:^ ^^ ^"^ roguc aftciT he hath been branded in open feffions 
. with a Romai) 5- upon the l^ft iboulder, or fent to the place 

of his dwelling \yhere he laft dwelt by the (pace of a yeare, 
or the pjac^ of his birth, to.be placed in labpur, have oflfended 
againe in beggipg^or w?indering contrary to thefaid ftatutes,it 
is felony, to be tried in the qounty where the offender (hall be 
taken. 



Dcuf. ra. 15. ▼. 



The offender againfi this branch fliall not liav# the benefit of his 
cicrgie. 
4. JSirv' cap. 1. Mendicus notf ertt inter tw, there Ihall be no begger among you. 
|3.1nterlesA|'t. Ordeinffuit que les pwres fmjjent fufteinus pet les parfons^ re^ors^ 
per vicU royes g^ /fj parochians cy que nul ne mor^ft per defcLuk de fufievnance^ 
bodies. ■'■•■.. ' • « g^ 



Cap. 42. Cofiveying^of Sheep out of the Realm. 103 

See an ancienit ordinance In $o E. 3. concerning ribands and Kot. Par. 50 E. 
ihirdy beggcrs, that they be driven to their occupations or fervices, 3- "«»• d. 
or to the place from whence they came. ***'• ^' ^ 



CAP. XLI. 



Of Fclonie by Forgerie in the fecond Degree. 

IF any perfon or pcrfons being once condemned of any of the 5 Eli«. o^. 14. 
forgeries mentioned in the adt, (hall after fuch his, or their con* 

demnation, eft-fooncs commit or perpetrate any of the faid of« 
fences in forme in the faid a^ mentionea, that then every fuch ie- 
cond offence fhall be adjudged felony, ^ut no attainder of this fe« 
lony (hall- extend to take away dower, nor to corruption of blood, 
or diOierifon of the heire. 

In *j^i Eliz: Markham was attainted of felony upon thjs Markfaamacafe 
branch in the kings bench for a fecond forgery of many of the ^^^, '^**' 
tnannors and lands late of Sk Thomas Grelbim knight, and was ^^ ^^* 
executed therefore. 

. • This felony is to be heard and determined before juilices of Hll 30 EUz. co- 
oler and terminer, and juftices of affife in their circuit. And al- "* "«*• 
belt that juilices of peace have power to heare and determine fc- Smllhscafc! 
lonies, trefpaile, &c. yet are they not included under the name of 3 Mar. Br. dt 
juftices of oier and terminer: for juftices of oierand terminer are OierftTenii.t. 
known by one diftin£l name, and juftices of peace by another. 
But the juftices of the kings bench are juftices of oier and terminer 
within this ftatute. 

The offender (hall not have the benefit of his clergie. 

See hereafter in the expolition of this ftatute for the fif ft of- 
fence, where incidently there (hall be more faid concerning the fe- 
cond offence. 



CAP. XLIL [IP43 

Of Felony for conveying of any Sheep alive out 
of the Realm in a fecond Degree. 

NO manner of perfon (hall bring, deliver, fend, receive, « Bl. cap. 3. 
or take, or procure to be brought, delivered, fent, or re- ^^ n'.t^a^i. 
ceived into any (hip, or bottome any rams, fheep, or ^ * * 
Jambs, or any other fheep alive, to be carried and conveyed 
put of this realm of England, Wales, or Ireland, or out of 
any of the queens dominions, upon pain that every fuch per* 
|bn« their ^iders^ abetters, procurers, and comforters, fhall for 



104 Sdvants that imbefiU <3k)o^' .Cap* 43. 

bis and their firft otEencey forfeit all his goods, and fuffor im- 
prifonment one whole year without bayl or maihprife; and at 
the years end in feme market town in the fulnefle c^ dK 
Hi« left hand market, have his left hand cut ofF, &c. And that everv per- 
cuc off. fon eft-foons offending againft this ftatute ihall be adjucfged a 

felon, &c^ 

But this a6t fliall not extend to any comiption of blood, or lofle 
of dower. This felony is to be heard and determined before jufticcs 
•ofoier and terminer^ jufticcs of gaol-dcli very, and juftices of peace. 
And the offender may have the benefit of his clergy, as well 
in cafe of the cutting off his hand as in cafe of felony. Sf^ 
Stanford, 37. b« 



C A P. XLin. 

Of Felony in Servants that imbefiU their Mailcrt 
Goods after their Peceafe. 

33 H. 6. cap. I. T F any of the houfhold fervants of any perfon "(haD after the 
^ deceafe of their lord or mafter violently and riotoufly take 
and Q)oil. the goods which were their (aid lords or nsafters, and 
« This extends ^^ fame diftribute amongft them, that upon full iofomuu 
Tf ?he g^ill^^^^^^^^ t*'o" * ^^ *^ chancelour of .England for the time being by the 
^ This extends *> exccutors Of two of them, of fueh riot, taking, or ipoil made, 
CO theadmini- jjjg chancclour by the jidvice of the chief juft ices, and chief 
f/Jhcre bfb^[*** baron, or two of them, (hall have power to make fo many and 
one executor or fuch writs to be dircdcd to fuch (herifs, as to them (hall feem 
admiiiiftrator. neceflary, to make open proclamation in fuch fort, as by the 
^ Attainted by ^61 is prefcfibed, to appear in the kings bench, &c. and if any 
o^JLibmeL?^ fuch writ be retorned, &c. then if the laid perfon or perfons 
upon default, make de&ult, then he or they making default (hall be ^ attaint-i 
SeetkoHkc ed of fclony. 

inany tioiesm 

tolls. Rou Pari. The offenders fliall have the benefit of their clergy. 

35 H. 6. nu. 14. 
&15. Rot.ParU 
iS H. 6. num. 
ftS. 



CAP. 



Cap. 44* Servants that imbe£l] Goods. lo$ 



CAP. XLIV. 

Of Felony in Servants that imbefiU their Mafters 
Goods committed to their Truft above Forty 
Shillings. 

EVERY fcrvant to whom any caflcets, jewels, money, 2xH. 8.€«.7. 
goods, or cattels of his or their mafter, or miftris, (ball lyni^.cuiy* 
be delivered to keep, that if any fuch fervant or fer- ^^^i^^^%^ 
vants withdraw him or them from their faid mafters or mif- ^ el ^a. lou 
trifles ( I ), and goe away with die (aid cafkets, jewds, money, . 
goods, or cattels, or any part thereof to the intent to fteal 
the iame, contrary to the truft and confidence in him or them 
put, &c. Or elfe being in fervice of his faid mafter or miftrisy 
without the aflent and commandment of his mafter or miftris, 
imbefiU the fame or My part thereof, or otherwife convert 
the fame to his own ufe, with like purpofe to fteal it : if 
the cafkets, jewels, money, goods or cattels be of the value 
of forty ihillings or 'above, mall be deemed and adjudged fe- 
lony. 

Concerning the value, (to fpeak it once for all) tantumhmava* 
*knt, quantum vendi poffunt. 

Thisa6t extendeth not to any apprentice or apprentices, nor to 
any fervant within the age of eighteen years, at the time of the 
offence committed. 

Vide Dier, 25 H. 8. fol. j. Dic*>25H.«4 

By the ftatute of a; H. 8. the offender was oufled of his clergy, *• 5- 
but that aft is repealed by i E. 6. cap. 12. So as at this day the ' ^- ^' ^ »*• 
offender may have the benefit of his clergy. 

(l) Shall bt delivered by ids or their mafter or miftris,] If the mafter Dier, a6 H. 8. 
deliver an obligation to his fervant to receive the money thereby f®* ^:\^^' c 
due, and the fervant receive the money of the obligee, and goeth f^* inJiaownt 
away with the fame withiRtent to ileal the fame, this is no offence up^n jhjg ^1. 
within this ftatute, becaufe he had not the money of the delivery Lamb-interPiw- 
of his mafter : and if he had gone with the obligation: with intent, fidcnt^. 
mfupra^ it had been alfo out of this aft, becaufe it was a chofe in 
aftion. So if the mafter deliver to his fervant wares or merchan- 
difes to fell, and felleth the fame and goeth away with the money as 
before, this is no offence within this ftatute for the caufe aforelaid, 
^ce Stanford,. 37. b. 



CAP. 



jo6 



Grand Inqueft. 



Cap. 46t 



CAP. XLV. 

Of Felony to cut down or break up the Pow* 
dike in Marfhland in Norlf. 



siH. S. ca. II. 
s <r '3 Ph. and 
Mar* cap. 19. 



43ir. cap. 13. 
♦ See before 
cap. 12. fo. 61, 
62. 3 H. 7. cap. 
a, Vi4e I H. 5. 
c. 6. ftmilede 
Gales. 

^Bkftckmail is 
explained by the 
aa It felC 



EVERY perverfe and malitious cutting down and break- 
ing up of any part of the new dike called the Powdike in 
Marfhiand in the county of NorfF. or of the broken dike 
called OldfieJd Dike by Marfliland in the Ifle of Ely in the 
county of Cambridge, or of any other bank being parcell of 
the Rinde^ and uttermoft part of the laid country is adjudged 
felony. " 

The juftices of peace have power to enquire of, and to hear and 
determine thb felony. The pffender may have the benefit of his 
<^^ergy. 

Some fay that this is a private aft, but it is publicum in pfrvat^^ for 
the danger is publike though the place be private, and doth concern 
multitudes of people, and the fea is fuch an immenfe creature, as 
who can withiland it without length of time, infinite dammage, 
and lofTe, and extream charge and coll. 

Seethe ftatute of 43 EL cap, 13. wherebv in the counties of 
Cumberland, Northumberland, WeftmerlancI and the B. of Du- 
refme * carrying away or detaining of any perfon againft his will, 
or iniprifoning him or them to ranfome them or to fpoil them, 
upon deadly ieud or otherwife, or fhall receive or carry • black- 
mail, or give black mail for protection, &c. is made felony with- ^ 
out benefit of clergy. 



CAP. XLVL 

Of one t)f the Grand Enqueft being one of the 
Indidtors of any Perfon or Perfons of Treafon 
or Felony,' and difcover openly what Perfons 
were fo indited, &c. 



Stanf. fo. 36. a. 



TH I S by fome opinion in oUr books was holden for treafbn, or 
felony, atid hereof divers reafons were yeelded. 

Firft, that fuch difcovery was againft his oath, but that could 
not be the reafon, for perjury was neither treafon nor felony. 
. Secondly, others dia hold, that by this difcovery the parties in- 
dited of treafon or felony might flee, or efcape, but that can be no 

rcafonj 



Cap. 47. Larceny or Theft. ^-106 

reafou ; for this difcovery without more, can neither make liim 
^incipall nor accefTory. 

Thirdly, others that endeavour to confefle and avoid the autho- iS e. 3.C<m 
Titles in this cafe in law, are of opinion, that in thofe times the in- 272. 27 A<r. 
tent of a man> in crimnalibus^ was much refpe<Eled, in as much as iu P*^3- G«or|ei 
crimifudibus vohmtas reputahatur profaSlo^ and that by this open difco- " ^ 
vejry^ &c. his intent appeared, that they might flee or efcape. And 
now it is agreed on all parts, that at this day fuch difcovery is nei- [ ^^7 } 
ther treafon nor felony : and the rather, for that no perfon ever died 
for fuch difcovery. In Georges cafe, in anno 2j lib. AIT. upon 
bis indictment he was acquited. But certaine it is, that fuch difco- 
very is accompanied with perjury, and a great mifpriQon to be 
puniihed by fine and imprifonment* 



CAP. XLVII. 
Of Larceny or Theft by the Common Law. 

HAVING thus far proceeded, we are now come to larceny, 
which commeth from latrociniumy and from latrocinie^ by con- 
tra^ion, or rather abufe, to larceny. 

The Mirror firft defcr^beth larceny, and then explaineth it. Lar- Mirror, ca«, t. 
' june efi prife (T autre inoeble corporelle trecheroufment couire la volunt de § xo. De liar- 
€clt^ a q. Heft p. male egaigne de la poffkjjion^ M delufe. Then doth <*ni«« 
lie explaine and fhew the reafon of the principall words thereof, 

Prjfe eft dit^ cwr bade nefl my title de laroun^ ne livery en U cafe. 

Jfoeble cufporelle tft dit pur ceo q. en biens nient moebles, ou nient cor- 
porelsy ficomt de tre'^ rents^ ^ des advow/ons de ejgli/esj Tie ft: fait nul 
larcenie. 

Trtcheroufment eft dit pur ceo q. ft lefloignour entende Us biens eftrt 
ften$^ et que il Us poet bienprender, en tiel cafo nefefait my cefte peche^ nee 
en cafe ou Un prent Pautrui p, la ou len entend^ que ilpUift alfeigniour 
des biens^ que il Us prendera^ mes a ceo covient enfeigner apparant pre** 
fumption et evidence, 

Etfciendum^ quodfurtum eft^ fecundum Uges^ cmtreHatio ret aliens Brafton, fib. \. 
fraudulenta^ cum ammo fvrandiy invito illo domino^ cujus res illafutrat> fol. 150. 
And then he alfo explaineth it. Cum animo dicoy quiaftne animofur 
vandinmcommittitur, Bra^on ufeth not the word latrociniumy but 
Jurtum^ and fo doth Granvile. See ^ritton a whole chapter de Lar^- GImtiI. llb.y. 
cyns. And Fleta hath it thus, Eft autemfurtum contre^atio ret alieme c. 17. & lib. xo. 
fraudulenta cum aninto fur audi invito dm, cujus res illafuerit^ follow- ^^^' '5- ^'^*?^"» 
ing Brafton totidem verbis. Thefe defcriptions are generallv of cyni.^fo, 22, ^' 
thcfr, comprehending robbery, burglary, when any thing is taken, FJeta, lib. i.^ 
and all other latrocinies. But here larceny for diftindion fake is ca. 36. 
-taken in a narrower fenfe, viz. for fingle theft or thievery, and may - 
be defcribed thus. 

Larceny, by the common law, is the felonious and fraudulent Xtitoiied6fine4. 
taking and carrying away by any man or woman, of the meere 
perfonall goods of another, neither from the perfon, nor by night in 
the houfe of the ow:nec. 

X .No^ 
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Larceny or Theft. Cap* 47. 

Kow let m penilp the prindpall pans of this ^cription; 

Feknimis taking.*] Firtl it mufl be felonious, id ejt^ cvm amm 
fwrandi^ as hath beeh faid. ABus nenfaeitremm^ ntfi mens Jit rem. 
And this intent to iteale muft be when it cometh to his hands otf 
pofleffions: for if he hath the pofleffion of it once lawfully, 
though he hath animum furanJi afterward, and canieth it away, it 
is no larcehy : but this receiveth fome diftin£tion, ashoreafter iball 
appeare. 

Secondly, it mud be an a£luall taking : for an indi^ment, tpnd 
fthnke ahduxit equum^ is not good, becaufe it wanteth, eepit. By 
taking, and not bailment or delivery, for that is a receipt, and not 
a taking t and therewith agreeth Glanvil. furtum non eft uht imtium 
kehet detentiwis per domtnum ret. 

But herein tne law doth diftinguiih. For if a bale or pack of 
merchandize be delivered to carry to one to a certaine place, and he 
goeth away with the whole pack, this is no felony : but if he open the 
pack, and take any thing out animofwandi^ this is larceny. Like- 
wife if the carrier carry it to the place appointed, and after take the 
whole pack ammo furandi^ this is larceny alfo : for the delivery 
had taken his effect, and the privity of the bailement is determined. 
And io it is of a tun of wine, or the like, mutatis mutandis, 

Alfo there is a diverfity betweene a poilellion, and a charge ; for 
when I deliver goods to a man, he hath the pofleifion of the goods* 
and may have an aftion of trcfpafle, or an appeale, if they betaken 
or ftolne out of his pofleffion. But my butler or cook, that in my 
houfe hath charge of my veffel or plate^ hath no pofleffion of them, 
nor fhall have an aftion of trefpafle or an appeale, as the bailee 
fhall ; and therefore if they lleale the plate or veflTel, it is larceny. 
And fo it is of a (hepherd, for thefe thmgs be in enertf et non info/* 
fejpone fromi, coci^ paftoris^ ^c. 

If a taverner fet a piece of plate before a man to drink in it, and 
he carry it away, &c. this is larceny : for it is no bailement, but a 
fpeciall ufe to a fpeciall purpofe. 

Thirdly, nor by trover or finding. If one lofe his goods, and 
another finde them, though he convert them, anlmo furandiy to his 
own ufe, yet is it no larceny, for the fir ft taking is lawful!. So if 
one finde treafure trove, or waife, or ftray, and convert them ut 
fupra^ it is no larceny, both in refpeft <rf the finding, and alfo for 
that dominus rerum non apparet. 

Felonious implyeth, that though the taking be a£lua1], j^ct muft 
it»be done by fuch pcrfons as may commit felony. A mad man 
that is non compos mentis^ or an infant that is under the age of difcre- 
tion, cannot commit larceny, as in another place we have (aid. 

A feme covert commltteth not larceny, if it be done by the co«» 
ertion of her hulband : but a feme covert may commit larceny, if 
fhe doth it without the coertion of her hufband ; and there it ap- 
peareth, that a man may be aoceflary to his wife, but the wife can- 
not be acceflary to her hufband, though (be know that he com- 
mitted larceny, and relieve him, and difcover it not : for by the law 
divine, fhe is not bound to difcover the offence of her hufband. 

Felons came to the houfe of Richard Dey, And Margery hii 
wife ; the wife knew them to be felons, but the hufband did not, 
and both of them received them, and entertained them, but the 
wife confented not to the felony. And it was adjudged, that tWi' 
made' not the wife acceflary, Q»/^ ipfa in vita mariti/uide aliquore* 

ceptamait9 



Cap*47* Larceny or Theft io8 . 

ceptamento in. pntftntia wi fvi^ tut cwtrad\ctrt mm p^tmty oceajlonari 
non debit. 

Uxorfuri deffmfaia fM^ tgnehttur exfa^o virh^ptia virum accufirre: Bnaon, lib, ^ -. 
wmiebet^ nee detezerefurtumfimm^ necfelomam^ cumtpjaftd p^tejta* ^^^ 'S'' *>• 
tern nm hahety feavir* 

La feme nequedent aifeUh p^it dire q, toutfcaxmt eU del mamiaftefm Briton, cip. 24. ' 
harm^ fm ceo ne kfoet ele mj encujhr^ ne devmt^ tant cmne eUfuit de /«y ^- 47* 
covert^ tsfc. 

Uxor autem furis nm teneatur pro deli^o viriy pcena ei^im fuos debet pi^^, ^ ^ 
tefiere auihores^ vxor autem virum accufare non debet^ nee fehnut fiut ca. 36, 
confentire^ tsfc. - 

Felonious arid fraudulent taking,'\ If a man feeing the horfe of B. 
in his paflure, and having a minde to fleale him commeth to the (he- ^ 

riife, and pretending the horfe to be his, obtaineth the horfe to be 
delivered unto him by a replevvn, yet this is a felonious and frau- 
dulent taking, as it was Tefolved by the judges, as Catlin chiefe 
juftice reported in the kings bench, Pafch. 1 5 Eliz. for the Rc^levyn Pafch. 15 E!i«^ 
was obtained /»/rfl«//m /<r^/j. Vide ftitutum, 

Carrying aruiay.'\ For the indiAment faith, fehniee cepit et afpor- 
ta^tf, The removing of the things taken, though he carry not ^^ ^^j. j 
them quite away, fatisfieth this word afportavit. As if a gueft take 
the coverlet or Iheets of his bed, and riling before day, take the co- 
verlet or Iheets out of thfe chamber, where he lay, into the haU, to 
the intent to ileal them, and went to the liable to fetch his horfe, 
and the oilier apprehended him* and this was adjudged larceny : 
- and the coverlet or iheets were carried awav being removed from 
the chamber to the hall, albeit they were ftill in the houfe of the [ log J 

owner. 

So if a mans horfe be in his clofe, and one taketh him, and t^f^^^ Dali«oM 
as he is carrying him away, he is apprehended, before he getteth Report, 
out of the clofe, yet this is fufficient to make it larceny. 

Cf mere perfinaU goods,'] It is faid (mere) for though they be 
perfonall goods, yet if they favour any thing of the reaUy, no lar- 
ceny can be committed of them ; as any kind of corn or grain 
growing upon the ground is a perfonall chattel!, and the executors 
of the owner ihall have them, though they be not fevered, but yet , 

no larceny tan be committed of them, becaufe they are annexed to 
the realty. So it is of gra(!e ilanding on the groimd, or of apples, or n e, 3^ Oor. 
,any other iiruits upon tfees, or bufhes, or of woods growing; but if 199. 22 £, 3. 
the owner tut the graile, or gather the fruit, or cut the wcxxl, then IW<*- 256. 
larceny may be committed of them. *'**• 4* ^o- »9^ 

So It is of a box or cheft with charters, no larceny can be , £ - j. 
committed of them, becaufe the charters concern the realty, and jj^ g. fo.t3.b. 
the box or cheil though it be of great value, yet ihall it be of Caieya cafe. 
the fame nature the charters be of : et omne majus dignum trahit ad 
Je minus. 

No larceny can be committed by taking, and carrying away of a 
ward, or of a villain, becaufe they are in the realty. 

It appeareth by' all our ancient authors ubi fupra^ and by the ila- w. 1. ct. 15. 
tute of W. I* that there is grand larceny, and petit larceny, diilin-- See the cxpofi- 
guiihed fo bv the value : for if the perfonall goods (loin amount to tion thereof. 
above the value of twelve pence, then is it grand larceny, and if it *Z^.A*?'r 
be under the value of twelve pence, then it is petit larccncy, for ^^^"° ^i^lwt 

which Six. tbol'm, bi$ 
kuiiU to bt 
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Larceny or The6. Cap, 47. 



^bich Ebb ihall fer&it all his goods, and fiiffor fome cprporall pu* 
nifhment, as whipping, &c. 

And this was the ancient law before the conqusfl, for theMirrof 
iaith, Et iout foit que kt ley ne eyt regard forfque al ieures des peuckers 
nequident Unit le quantitie del robhery et larceny en ceji manner^ ceflajfa* 
voir que ml adjudgement de la mort^ fi non larceny y ^c. nepajpmt i% 
demers de Jlerltngs* 

A man hath a mere property in fome things that are tame by na- 
ture, and yet in rcfpe^ of the ^afenefs of their nature, a man 
ihall not commit any larceny, great or fmall, though he (lea! them, 
as of madlfs, bloud- hounds, or of other kind, dogs or of cats, 
nor of fome things that be * wild by nature^ and made tame, as 
bears, foxes^ apes, monkies, polcats, ferrets, and the like, and 
yet no manner of felony can be committed on them, in refpeft 
of their wild and favage nature, and therefore no perfon fhall die 
for them : and like wife it is of their whelps, or calves, or young; 
for it is a rule in law, that if no felony can be committed of 
any thing tliat \s ferum natura^ and of age being reclaimed, or 
made tame, tliat no felony can be of the young In the nefl, kennell 
«r den, 

** So as a man may have property in many things, and yet in 
refpe6l of their nature there can be no felony of them. On the other 
fide, of fome things that htfera natura^ being reclaimed, felony may 
be committed in refpeft of their noble and generous nature and 
courage, ferving(>^ vita Jolat turn of princes, and of noble, and ge- 
nerous perfons, to make them fitter for great employments : As all 
kind of faulcons, and other hawks, if the party, that deals them 
know they be reclaimed. 

Cf amtkej\*\ « No larceny can be committed of wild beads, or 
of fowls that be wild, or of fifhes that be at their naturall liberty in 
rivers, or great waters, becaufc thefe be nullius in bwis : but lar- 
ceny may be committed of young pigeons in dovehoufes, or of 
young hawks in the netl. But if any perfon upon the ground of 
any other, doe take the egs'of any raulcon, gofliaWk, lanner, or 
fwan out of tiie neft, this is not felony, ^ but he fhall be impri- 
foned by the fpace of a year and a day, and fined at the kings will, 
the one half to the king, and the other to the owner of the, ground. 
But larceny may be comniitted of the egs of fuch as be domi^a- 
natura^ as of hens, turkies, pehens, and the like. * And larceny 
may be committed of fifties in a trunk or pond, bec£ufe they 
are not at their naturall liberty, but as it were beafts in a pownd. 

^ But if fuch as be wild, that ferve for the food of man, be made 
tame, as deer, wild bore, conies, cranes, phefant, partridge, or the 
like, larceny may be committed of them, fo as he that ftealeth themr 
know that they be tame. But the deer, &c. being wild, yet when 
he.is killed larceny may be committed of the flefh, and fo of phe- 
fant, partriilge, or the like : and fo note a diverfity between fuch 
beafts as he ferar natura^ and being made tame, ferve for plea- 
fure only, and fuch as be made tame and ferve for food^ &c. 
which, diverfity being not obferved, liaih made many men to 
erre. 

A man may be indl61ed, Qjuarf Sona capell^ in cujlodia^ Cs^^. aiid 
fo in time of vacation, bona domus eccle^a:^ 

At 



Cap. 48. Year Day and Waft. i.io 

At the affifes 'at Leic«iler, ia Lent, gmo 10 Jac. the cafe was* 10 Jac. regis. 
tWs, one William Hain had in the night digged up the graves of ^"'"^ ^^'.^- 
divers fcverall men, and of one woman^ and took the winding \^^^^ »naudi- 
flieets from the bodies, and buried the bodies again : and I advjfing 
hereupon for the rarenefle of the cate, confulted with the judges at 
Serjeants Inne in Fleetflreet ; where we all refolved, that the pro- 
perty of the fheets was in the executors, adminiftrators or other 
owner of them, for the dead body is not capable of any property, 
and the property of the flieets mull be in fome body : and accord- 
ing to this refolutibn, he was indicted of felony at the next alfifes, 
but the jury found it but petit larceny, for which he was whipped, 
as he well deferved. 

Nota. A felonious taking muft be,of the pofleflion, and" not of 
the property removed from the pofleffion. 

It a man doth bail, or lend his goods to another, although he 7 H. 6. 43. . 
hath the generall property of them, yet may he commit larceny of 
them, by the felonious taking and carrying them away, and in judge- 
ment oflaw he is faid in this cafe to take the goods of another ; for 
the bailer hdXh jus propfktatis, and the bailee hzxhjus pdffejponis^ or 
a {pifciall property. 

The wifecanrtot ileal the goods of her bulband, for they be n^t 21 H. 6. Cor. ' 
the goods of another, for the hulband and wife are one perfon ia 4S5; Abbridgc 
law, Jiue anima in came, una, • <**^ ^3' 

Vide Stanf. Pi. Coron. fo. 24, 25. 

To fpeak it here once for all, if any perfon be indided of trea- 
fon, or of felony, or larcency, and plead not guilty, and there- 
upon a jury is retomed, and fwoni, thcii; verdict muft be heard, 
and they cannot be difcharged, neither can the jurors in thofe ' 

cafes give a privy verdift, but ought to give their verdidl openly in 
court. 

Macegriefs, flefhmongers, fuch as buy and fell flollen flefti, Britton, ia. 71. 
knowing the fame to be flollen. Vide Lamb, inter Ifges Edw, regis • 
fol. 140. b. De Machecariis derived of mace an old word /or flelh, 
«ijd^r/$^ wrong or injury. 



CAP. XLYIII. 

De Anno . Die et Vajlo. 
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Of the Year Day and Waft. 



HEREOF we have treated at large, in the fecond part of 
the Inflitiites in his proper place upon the expofition of 
Magna Carta, cap. 22. where it appeareth, that at this day 
the king fliall have but the promts for a ycai: and a day in lieu and 
fatisfidion of the wail which the common law gave to the king 
in defpite and deteftation of the offence, as there you may read 
at large ; and there it appeareth how necefT^ry it is, ancient au- 
thors to be read, aJI which need not here to be rehear fed : * and 

f« 14. Fleta, lib. i. c. 28. § Caufa vero. Sec, 17 E. 2. Przr. Regis cap. ultimo.. 
Mag. Cart. cap. 22. 3 E. 3. Cor, 356. 317^ 310, 290. ♦ 42 £. 3. ca. !• 

in. Inst, K tiat 



Mirror, cap. i« 
^. 3. and cap. 4. 
§. Et U roy in 
renteynbrancey h c. 
Lege quia optl- 
me, Gtanv. li. 7. 
caj). 17. 
Bradlon, lib. 3. 
fo. 129. 137. 
Britton, c. 5. 
Rcgift. X65, 



HI 0£ Piracy* Cap. 49* 

that if any ftaltitc be made to the <:ontrary of Magna Carta, it 
fhall be hoWcn for none. And therefore if ^rar^atiut ngis M" 
M0 17 £. a. cap. ultima^ be contrary thereunto, it is repealed u to 
the waft. 



CAP- XLIX- 

Of Piracy, Felonies, Robberies, Murders, and 
Confederacies committed in or upon the 
Sea, &c. 



«' 



[AVING now treated of felonies, &c. tliat are committed 

and done upon the land, we will confider of piracies, and fe- 

^ Ionics, &c. done on the Tea, which by an ai^ of parliament 

ItfltPtrt. are to be enquired of, heard, and determined according to the 

a R,6. na. 41. courfe of the common law, as if they had been, done upon thq 

land. 



^8H.«. ca. 15. Airtreafons (2 )> felonies, robberies, murders and confe^i 
df racies committed in or upon the fea, or in any other haven, 
river, creek, or place, where the admirall hath, or pretends to 
Vid.*7E. 3. have power, authority, or jarifdidlion (3), (hall be enquired, 
s'l^H 6*^capfl! Xxx^d.^ heard, determined, and judged in fuch Ihires, and places 
Vide 1 R. 3/ ^ in the realm, as ihall be limited by the kings commjffion under 
fo. a. Vide Pa- the great feal in like form and condition, as if any fych of* 
UhM cafe. fg^^^ YaA been committed upon the land (5), to be direded to 
the lord admirall, or to his lieutenant, deputy, or deputies, and 
* to three or four fuch other fubftantiall perfons, as fhall be 

named by the lord chancellour of England (4.), for the time be- 
ing, &c. 

And fuch as (haH be convid of any fuch offence by verdiQ^ 

confeflipn, or proces' by authority of any fuch commifEon, 

See before in the {])all have, and fufiisr fuch pains of death, loiTes of lands^ 

ehaf. of Mcrefy. ^p^^ and chattels, as if thcjy had been attainted of any trea- 

k)n, felpny, robbery^^ or other the faid offences done upon the 

land# 

TheoflFendcr$ not to be admitted to have the benefit of clergy. 

r IJ2 1 The mifchief before this ftatute was (as it appearcth by the pre- 

atnble) that traitors, pirates (i), thiefe, robbers^ murderers, and con* 

fedcrators upon the fea many times efcaped unpunished, becaufe the 

See Ao Aff, common law of this realm extended not to thefe offences, but wer^ 

pi 15; • judged, and determined before the admiral!, & c. after the courfe of tfie 

civili laws, the nature whereof is, that before any judgement of death 

be given againft the offenders, either they mufl plainly confeflfe 

their oiFences (which they never yrili do without torture or pains) 



Gap. 49. 



Gf Piracy. 



or by * withcfle ihdifFerent, fuch as faw their offences commit- 
ted^ &c. whieh in thefe cafe$ cannot be gotten but by chance, 
or very rarely : for this caufe, the commons petitioned in * par- 
liament in 8 H. 6. that the juftices of peace might enquire of 
ail piracies : but the kings aofwer was, That he would be advifed. 

This ibtute requh%s a conGderate and juft intcrpretaiion, where- 
in, for that it concerneth the life of man, the fafeft way is, to foU 
low the refolutions of all the judges formerly had upon due conli- 
deration of aU the parts of this a^, and upon divers conferences, 
and in the end, when I- was atturney generally rcfolved by them 
unanimouily as followcth : 

Where divers did in the reign of the late queen Elizabeth com- 
mit piracy and robbery upon the high fea, of divers merchants of 
Venice, in amity with the faid queen, and after the 'pirats, being 
not known, obtained a pardon, granted at the coronation of king 
James, whereby the king pardoned them all felonies (inter alia) 
Firft, that before this ftatute piracy, or robbery on the high fea was^ 
no felony, whereof the common law took any knowledge, for that 
it could not be tried, being out of all towns and counties, but was 
only punifhable by the civiU law, as by the preamble it appeareth ; 
the attainder by which law wrought no forfeiture of lands, or cor- 
ruption of bloud. Secondly, that this ftatute did not alter the of- 
fence, or make the offence felony, but leaveth the offence as Jt ^x'as 
before this ad, viz» felony only by the civil law, but giveth a^ mean 
of triall by the common law, and infii<EVeth fuch pains of death, as 
if they had been attainted of any felony, &c. done upon the land. 
But yet (as liath been faid) the offence is not altered, for in the 
indi^ment upon this ftatute, the offence muft be alledged upon the 
lea ; fo as this a£V inflifteth puniftxment for that, which is a felony 
by the civili law, and no felony, whereof the common law taketh 
knowledge. Thirdly, although the king may pardon this offence, 
yet being no felony in the eye of the law of the realm, but only 
by the civili law, the pardon of all felonies generallv extendeth 
not to it, for this is a fpeciall offence, and ought to be fpecially 
mentioned. 

Upon this refolution thefe confequents do follow, i^ That by 
the attainder upon this ad, though there be forfeiture of lands, and 
goods, yet there is no corruption of blood, a. Seeing the offence 
is not made felony by the laws of this realm, there can be no accef- 
fbry of any felony by the laws of the realn) in this cafe^ either be^^ 
fore or after the offence, becaufe the principall is no felon by our 
Jaw, nchher doth this aft fpeak of any acceffory, 3. If there be an 
acceflbry upon the fea to a piracy, that accefTory may be punifhed 
by the civili law before the lord admirall, but cannot be puniftied 
by this aft, becaufe it extendeth not to acceftbries, nor makes the 
offence felony. • Laftly, the ftatute of 35 H. 8. ca. 2. raketh 
not away this ftatute for treafons done upon the fea for the caufe 
aforefaid. Which refolution I have thought good to report, be- 
caufe it openeth the windows of this ftatute. 

In Trin. 18 Eliz; in lord Diers maDufcript, there is a quaere 
made, what offence' it is to lodge and entertain upon the land a pi- 
rat, knowing him to be a pirat, and whether this acceflTory upon 
the land fliaS be tried by this ftatute, which is onlv of principalis la 
piracy. And it was thought by the two chief juftices, that the 
fiirPW way, w?tt to h^vc the eommiifion in the cpunty where the 

K % acceflbry 
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• Concerning 
treafon, fee be- 
fore cap. a. 
verb. Ail truth, 
fo, 25. I £. 6. 
ca, I a. 5 E. 6.'* 
ca.-ii. ftc. 

* Rot. Par. 8 
H. ^. nu. 4a. 
Hi). 2. Ja. rr jit, 
itSerjeiintslntte 
in Fleetftreet, 
the rrfolutionof 
thejttfticcs. 



Thrfe point! 
rcfolyed. 



Vide fimllia. 
19 E. 3. Cor, 
n4. S U.4, «. 
9 £. 4. »8. 



• See the fourth 
part of the Inftt- 
tute5, cap. High 
Treafon. 
5 £K oap. 5* 
Vide fupra, cap, ' 
High Treafon* 
Vcrbo On per 
aUorSy f« IX. 
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aCcefTofy offcndfed, and there both the principiUarid the acCcflbiy 
may be indifled, and tried, Ut perjlatutum, anno 5 & 6 E. 6. quaere. 
2 fe 3 E. 6i • j{^c * ille. So as this quaere is now cleared by the refolution of the 
«^*4- judges: and qucftionleffe the ftatute (intended of a & 3 E. 6. for 

^ J. lib. 2; fo. there is none fuch in 5 & 6 E. 6.) extendeth only, when a murder 
93. Bingharos or felony is committed in one countie, and another pcrfon is ac- 
caf«. Sec the cefforie in another countie (as hath been fdid brfore:) but in that 
^""fc libTii7 ^^^^ ^^^ offence was committed upo^ the fca, and not in any 
"is! ' ' V countie^ and fo out of that ftatute : and therefore this part of the 

manufcript of the lord Dier vvas not thought fit to be printed,- 
Anno 28 tlizi Butler and other pirats in fummer vacation robbed divers of her 
Butlers cafci majefties fuhj^as^ upon the coaft of Nprthfolk, upon the high 
fea ; and brought divers of the goods fo taken into the county of 
NOrthfolke, and there were apprehended with the goods: The 
queflion moved to Wray chiefe juftice, and juftice Pcryamv jufticcs 
of aflife in Northfolk,' was, whether they might be indifted of 
felony in Northfolkj as if one fteaie goods in one county arid carry 
them into another county, he may be indited, in either county ? 
and it wa-s refolved by them, that they could not be indifted for 
' felony in Northfolk ; becaufe the originall taking was no felony^ 
Whereof the common law took ccnufancev becaufe it was done 
upon the fea^ out of the reach of the common law : and therefore 
pot like the cafe, where one ftealeth in one county and carrieth 
the goods into another, for there thfr originali adt was fdohy where* 
of the law took conufancc. 

But now let usperufe the words of the ftatute; 
(i) W^iere tractors, pirats,] This^^ord pirat^ in IoXitk pitatOy is 
derived from the Greek word wEi^iTu^ which againe is fetched 
irom Trii^at, a iranfeundo mare^ of roving upbn the fea : and 
therefore in Englilh^ a piiat is called a rover and a robbtr upon the 
fea. 

(a) Trettfon^ 6j*c.] Note^ treafoh done out of the realme, is de- 
dared to be treafon by the ftatute of 25 E. 3. and yet at the ir^ak- 
ing of this aa of aS H; 8. it wanted triall, (as by the preamble of 
this ftatute it is rehearfed) at the common law. And therefore to 
eftablifli a certainty therein, the ftatute of 35 H. 8. was made, as 
is aforefaid in the cxpofition of the ftatute of a J E, 3. Sec Pafch. 
43 Eliz. lib^ 5. fo. 107. Sir Henry Conftables cafe. 
45 fe. 3. cap. t. Before the ftatute of 25 E. 3. if a fubje£l had committed piracic 
40 Afl. p. as* upon another (for fo is the book to be intended upon a fe£i done 
before 25 E, 3.) this was holden to be petit treafon, for which he 
V was to be drawne and hanged : becaufe //>«/« eft hoftis hprmnigat^" 
risy and it was tontra ligeancia fute delntum t but if an ahcn^ as one 
of the Normans, who had revolted in the reigne of king John-, . 
had committed piracy upon a fubjei^, this offence co\ild be no 
treafon, for though he were hoftU humani generiiy yet the crime was 
not contra Ugeancitefu^ deblium^ becaufe the offender >vas no fub- 
jeft, but iince the ftatute of sj E. 3. this is no treafon in the cafe 
of a fubje<5t. ' 

(3) Upon thefeaty hr In nny other h^^en^ river ^ crteh^ w. other place^ 
where the admirall hath^ or pretends to ha*ve power ^ author ity^ or jurif' 
di^ion.] Thefe words [or pretends to have, &c.] are thus to be 
Underftood, between the high-water-mark, and the low^-water-^ 
niark ; for though tlie land be ir^ra corpus comitatus^ at the rcflow ; 

yet 



Cap. 50. 



Of Clergle* 



yet when the fea is foil, the admirall hath jurifdiAion fuper aquam 
as long as the fea flowes : fo as of one place there is divi/um iinpe* 
riurmx, feverall times: but extend not to any haven, river,* creek, or 
other place^ thu is infra corpus comitatus z for offences there com- 
mitted were triable by the common law, and out of the mifchiefe 
and purvien of this ftatute: for in the preamble, the fea is only 
mentioned^ and in the body of the aft it is faid, in like forme and 
condition, as if any fuch ofibnce had been committed upon the 
land. 

(4) AsJIiall he named hy the lord chancellor 9/ Enfrlafid.} A nomi-» 
nation by the lord keeper of the gres^t feale of England was taken 
to be • within this aft by the greater opinion of the juftices : but 
the ihitute of 5 £liz. hath made a declaration of the common law 
concerning the power and authority of the lord keeper of the great 
feale, which hath cleared that, and all other Hke queftions. 

(^) To hem e and determine fuch cffences after the comfmn courfe of the 
Jaives oft/us land ufidfor treafonsj felonies^ 6^c. done and commuted 
upon ihe land,] If the offender upon his arraignment before com- 
xniffioners by force of this ftatute ftand mute, he Ihall have judge- 
ment depeynefort et durt^ by force of this gencrall branch, but it is 
out of the latter words of the aft, viz. and fuch as fliall be con^ 
vift of any fuch offence by verdift, confefhon^ or proces. For he 
that ftandeth mute is not convift of the offence, but fuffereth for 
his contumacy. Alfo it is neither by verdift, confedion, or 
proces. 

For peine fi^t et dure : fee in the fecond part of the Inftitutes, ix| 
the expofitioA upon the ftatute of W, i. cap. i?. 



8 £. z. tair, 399. 
46 ^. 3. Cjtt^. 
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2 H 4. cap. II. 
P), com. 37. 
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CAP. 1;., 
OF CLERGIE, 

^TH^ HAT perfon fhall have his clergie, for what offences, in 
^^ what fuits, who is judge thereof^ and at what time clergie is 
to be demanded, you may reade at large in Alexander Poul- 
ters cafe in th^ eleventh part ojp my reports : where alfo is refolved 
the diverfity betweene a clerk convift, and a clerk attaint j what a 
clerk convift which hath his clergie (hall forfeit, and at what time ; 
and that none that hath his clergie allowed ought to make any pur- 
gation at this day ; and that the king may pardon the burning of 
the hand, as well in an appeale, as upon an indiftment. 

* If the principall hath his clergie before attainder, the acceffory 
either before or after ought to be difcharged. 

** You may adde to the former report a record in rot. Clauf. an. 
3 E. 3. m. 2. & 18. That for facriledge the ordinary may allow 
x:lergie. So as it is in the eleftion of the ordinary, either tp allow 
OX difallow clergie in that cafe. 

*^ See a notable record Trin. ai E. 3. coram rege, Rot. 173. 
Hertford, that privilegium clericale nan competit feditiofo equitanti cum 
a^rnii plants, et cqtearmurisy per leges Anglia. 

K 3 It 



l^ib. II. fo. «f| 
3O1 &c. Ale](^ 
^der Poulters 
cafe. Lib. 5. 2^| 
27. in Caudriea 
cafe. Vjd. lib. 5, 
fo. 50. Biggcns 
cafe, & fo. 110, 
Heftons cafe. 
1% Eli;, cap. (5f 

a f.ib. 4. fo. 43| 
44. SyectcaTe. 
ib. Bibithicafe, 

2 E. 3. 27. 
22 E. 3. cor. 
260. 7H. 4. 16, 
10 H. 4, 5. 

3 H. 7. J. 

3 H. 7. cor. 53. 

4 E. 6. Br. cor. 
184. 

3 AflT. 14. 5 Afl^. 
e. II H. 4- 93-' 
Rot. cl. 3 
E. 3. m. 2, i8f 
c f r. 21 E, 3, 
corjrcge, Rott 
J7J. Heitfori, 



114 

* »<H.8.cap.|. 
t% H. 8 c«p. 3. 
Vid. 1 E. 6. 
tM* i2« 5 E. 6. 



« Poaltrr* cafe* 
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Of Abjuration and Sinfluary. Cap, 51* 

^ It is provided by the ftatute of 25 H. 8. that if any perfoa be 
indi^led of felony for ftealing of any goods or chatteis in any 
county, and thereupon arraigned, and be found guilty* or (land 
mute* or challenge perenaptpry above the number of twenty per-^ 
fonsy &c. they ihall loie the benefit of their ckrgie^ in like nianaer 
as they (hould have done, if they had been indited and arraigned, 
and found guilty in the fame county, where the fame robbery or 
burglary was done or committed, if it (hall appear to the juflices, 
&c. by evidence given before them, or by examination, that for 
fuch robbery or burglary in the fame {hire where they were com- 
mitted or done, they fliould have loft the benefit of their dergie by 
force of the fatd ftatute, viz. of 2t H. 9. cap. i. 

Jtty per/on iniiiff^J.] This aa extendetii not to aj^eaks by 
writ or bill, nor to the appeales of the approvois. 

Or fy examinatim.} ' By tiiefe words though the offender 
confdle the ixididlment, or fund mute, or challenge above twenty, 
&c. yet if by examination before the juftkes, the truth 0/ the cafr . 
appeareth, he may be put from his clergie. 

fy force of the faiJ fatute,'] Viz. 23 H. 8. fo as if for any 
burglary or robbery in one county he were not oufted of his dergyi 
by the ftatute of 23 H. 8. but fome later ftatute, then the deli a- 
qoenc ftiall have his clergie in the county where the goods are car- 
ried : for example, if the robbery be done in a dwelling houfe, thr 
owner or dweller, his wife, hi& children, or fervants then being 
within the houfe, and put in feare and dread by the fame, and the 
goods be carried into another^county,^he ftiali not have his cler^ ^ 
but if the robbery, in the dwelling houfe be fkol done with all the 
circumftances mentioned in this ad of 23 H. 8. (which circum- 
ftances are not required by the ftatute of 5 £• 6. cap. 9.) he ftiall 
not be oufted of his clergie in the other county* And fo of all like 
cafes. 

See I Jac.^cap. 8. clergie taken from him which do ftab another 
that hath not drawne a weapon, nor ftricken ftrft* 



CAP. LI. 



Cuft. de Norm, 
cap. 24 8c 8. 
Inter leges Inae* 
cap. 5. 



IrifterJejcs Ca- 
ftuti, fo. X05. 
ca. J. 



Of Abjuration and Sanftasiry. 

ABJURATION by the courfe of the common law mav be 

**► thus defcribcd. When a man or a woman had eommitted fe^- 

lony, and th^ offender for fafeguajrd of his or her life had fled 

tt> the lan£luary of a church or churchyard, and there before the 

coroner of that place within forty dayes had confciTed the felon v^ 

and took an oikth for his or her perpetuall baniftiment out of the 

realm into a foraine'countrey, choohngr^xhtt perdere patriam^ quam 

^'oitam. But that foraine countrey, into which he was to be exiled, 

muft not l)e amongft infidels. And this was the ancient law of this 

realme, which was, prohihemus autemne CJirifiiana fide tinShs fuif* 

fnam a regno procul amandetur^ neve adeos qui nondum Ckrtfio fidem aS- 

Jtmxerunt relegetm^ ne eonm aliquando fiat animorum j^ura, quos pr^*^ 

prla Chrifius vita tedemit. 

X The 



Cap. 51. Of Abjuration and Sanduary. 

The foundation of the abjuration wa$ the faa£luary of tfce 
church or church-yard. For he or fhe, that was not capable of 
this fanduary, could not have the benefit of abjuration. * And 
therefore it is faid, that he that committed facriledge, becaufe he 
could not take the priviledgc of fan^uary, could not abjure. For the 
forme of abjuration fee the ftatute of abjuration, Vet. Magna 
Carta, part t. fol. 167. b. The * common law herein was very 
ancient, and had Qived the life of nuny a man; and continued with-. 
out change untill an a6^ made in the twenty iecond year of H. 8. 
cap. 14. whereby it was provided, that the party abjured fliouldnot 
be baniibed out of the realm, but to fome other fan£hiary within 
this kingdom : • and to fay the troth, abjuration u'as exceedingly 
intricated and perplexed by the faid a6t of 2a H. 8. cap. 14. and 
other ftatutes : for which caufes all ftatutes made before the thirty 
fifth yeare of queen Elizabeth, concerning! abjured perfons, (land 
repealed by the ftatute of i Jac. cap. 25. whereby the ancient 
common law concerning abjuration for felony was revivcyl. 

* But by an aA made in the twenty firft year of king Japiesjt 
is ena6tcd, that no fan<fluary or priviledge of fanftuary fliould be 
admitted or allowed in any cafe. By which a<Et, fuch abjuration 
as was at the common law, founded (as bath been faid) upon the 
priviledge of fanduary, is wholly taken away : and the writ in the 
Regifter 69. a. De reftituti<me extract ah ecclefia is become of 
no ufe. 

• And yet the abjuration by force of tlie ftatute of 35 Eliz. ca, i. 
before juftice$ • of peace, or juftices of affize, or by force of an 
t.di made at the fame parliament, cap. 2. before two juftices of 
peace or the coroner by a recufant, remaineth ftill ; becaufe fuch 
abjuration hath' no dependancie upon any fanftuary. Which be- 
ing fufficient to fliew how the law ftandeth at this day, both cou« 
ceming (anduary and abjuration, mieht futHce. 

But yet he that is dcfirous to reade the generall learning of ab- 
juration the branch, and of fan^uarie the root, let him reade the 
Mirror, ca,,i. §, 13. & cap. 5. f. i. Where he may reade the right 
life of abjuration by the ancient kw of England. Et inter leges 
Edwardi, nu. 10. Cuftum. de Normandie, cap. 24.. Officium coro-^ 
natorum, tit. Abjuration, Raft. pi. a. Brafton, li. 3. fo. 135. & 
J 36, Britton, cap. Abjuration, fb. 24. & cap. Coronei:s, fo. 7, 
cap. 29. 8 E. 2. ubi fupra. 3 E. 3. Coron, 
17. 29 AfT.p. 34. Rot. Pat. aj E. 5. part. 3. 
3. Rot. 10. Coram Rege Buck. Hil. 26 E. 3. 

___^ — o ^^' Q^^^^ aliquis ai/ttra-oit regnum^ crux ei 

deliherat* fuit in manu fua portanda in itinere fuo per femitas fuasy et 
^oocatur vexiUum fanSta tcclefia, Rot». Pari, a R. a. nu. 28. the 
right ufe of ianftuanr. 6 H. 4. 2. 8 H. 4. a. 1 1 H. 4. 40. 7 H, 

6. 8. a7 H. 6. 7* a E. 4. 17. ai. 9 E. 4. ag. la^E. 4. 2, a. 3 H, 

7. Coron. Fitz. 54. r H. 7. a3. a5. 8 H. ?. Kelway. t88, 189^ 
190, 191. Fitz. Juftice of Peace, fbl. aoa* Stanf, pi. cor. cap. 
Abjuration, fo. 116, 117, &c. et ibidem Sanduary, cap. 38. Dier, 
13 Eliz. io. 296. lib. ;. fo. la. a6. lib. 6. fo. 9; lib* Intr^t* 
tit. Abjuration and San^aiy. 
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LI 6 Hue and Cry. Cap. 52. 

CAP. LII. 

De Hutejto et Clamore. 
, Of H U E and C R Y. 

THE one being an expreffion of the other. For huer in 
French (undehutefium) is to hoot or fhoute ; in Englifli to crie. 
There be two kindes of hues and cries, the one by the cora- 
TOon law, and the other by ftatute. Thereupon there are two pw- 
fuits, the one for the king, the other for the party by private 
fuit. 

Hue and cry by the common law, or for the King, is, when any 

ieloijy is committed, or any perfon grievoufly and dangeroufly 

wounded, or any perfon aflaultcd and offered to be robbed cither 

in the day or night ; the party grieved, or any other may refort 

» Rot. Pari. an. to the • conftable of the town, and accfuaint him with the caufes, 

6E. 5. num. 6. defcribing the party, and telling which way the offender is gone, 

Conftable of the ^^^ require him to raift hue and cry. And' the duty of the con- 

huc'and cry. ^ ftable is, to raife the power of the towne, ^ as well in the night as 

*> 2 E, 4. 8.*b. J'^ ^^ ^ay, for the profecution of the offender, and if he be not 

& 9 a. found there, to give the next conftable warning, and he the next, 

untill the offender be found, and this was the law before the con- 

<■ Inter hges Ca- quefl. * Si quh latroni ohviam dider'tt eumque nulk edito clartwre abire 

nuti, to. no. permi/erit^ quant'tcunque fuerit latrmis vita afiinucta exhemum folvat 

^■* *^' 1^^ *"■ denariolumt aut pUm^ perfeSoque jwejuTimdo de facim^'tfe nihil habuijfc 

C^nf^ca 2r! cognitl confirmaio. Sin quis proclamantem exaudierit^ neque vera fuerit 

• * " ^ tnfequutws^ fuat in regem cmtumacia (ni omnem cr i minis Ju/picicnem di- 

srelib.™/' luerit) panas dato. ^ '. ^ . , . . ;. .^ . 

c p. ij6. In anttquo M, S,fi qttis fun obvtavertt^ et fine vociferatioife gratis 

Biafton, li. 3. eum dimijit^ emendet ficundum iveram ipfiusfwis^ vel plena lada fe ad- 

^^' ^cgict^ quod cum eo falfum ne/civit : Ji qms audito clamore fuperfedity 

tl 117 J reddat overjamej/a regis aut plene fe laidiet. Bradton who wrote be- 

Bntton, to, 15. f^j.^ ^„y ^£^ ^f parliament concerning hue and cry, faith, mmes 

FlctLli I c. 24 ^(ifnmilites^ quam alit qui funt xt^aumrum f et amplius^ jware dehent 

Seethe 2. part of quod utlagatos^ murditores^ robbatwes^ et burglatores Bon recipient^ ^c, 

the Inftiuitcs. Et fi hutejium *vel clamorem de talihus akdiverint^ ftatim audito clamore 

W. 1. ca. 9. fequantur cumfamilia^ t^c. and herewith agreeth iJrit ton. 

4E. 1 de officio , ,p^g ^2LXx!iX^ of W. I. cap. o. bein^ in affirmance of the comr 

coronatoris. , •ji^'^'^ . ° yi a 1 r 

See the ftatute of J^o^^ l^w, providetb, {^ue touts commune ment fotent prejts a tes Jomom 

Winch. 13 Ed.i. Jes vif count s^ et ou crie de pais de fuer et' ai rejltr felons^ quant mijler 

• 7 E. 3. f<i. 16. ferra^ auxibitns dnns franclrifes come dehyrs. 

^8 E ^ 57- - . And the ftatute of 4. E. i. declareth the law fimiliitr de omnibus 

faulted to" be ^ " iomicidiis, burglar\ occijis^feu * periclitantibus lemetur hutefium^ ^c. et 

robbed. 9 E. 4. cmnei fequantw hutefium^ et veftigium fi fieri fotefi : et qui non fecerit^ 

26. Seethe et fuper Moc convi^us fuei'iL, attachictur quod fi{ coram jufiiciarUs df 

Cuftum'of gaola, &c. And by that a<5t it appeareth that fo it is inlcafeaf 

^[^•"'Aon \t'2 ''^J^^' ^"^ therewith agreeth, * BradVon alfo. 

<c. kyXX ca.* '^^^ ^^^^ o^ ^^'^ 2"3 cry is frefli fuit. 

TT. ' ^Thamar the daughter of king David being violently raviflied 

*> z Rcg'jm, e. by htr brother Amiion, the text faith of her, qu*t afpergens cinerem 

ij. yttiC» J.J. ^^plfi 
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Cap. 52. 



Hue and Cry. 



capitl /uoufcijjfa talari tunica^ impojitifyie manihusfuper caput /mm iiat 
ingretUenSy et damans* 

^ They which levy not hue and cry, or purfue not upon hue 
and cry, fhall be punifhed by fine and imprifonment. ** Alfo if a 
man be prefent \yhen a man is murdred, or robbed, and doth not 
endeavour to attach the offender, nor levy hue and cry, he fliall 
be fined and imprifoned. 

Of hue and cry by force of a£ts of parliament in five cafes. • Firfl", 
if a watchman doth arreft a night walker, and he difobey and fly, 
the watchman may make hue and cry. 

a. ^ Si quis foreftariusy parcatius^ aut ivarrennarius in haliva fua 
malefa^ores aliquos invenerit vagantes^ ad damnum ibidem faciend^y ft 
qui fe foreftariis aut nvarennariis illis poft clamorem et hutejium levatum 
ad pacem regis ad Jiandum reBe redder e noluerintj immo ad malitiam 
fuam exequend" et contimtand' et pacem regis diffugiend'* fiigam fecerit^ 
et vi et armis fe defenderinty licet f weft arii^ parcarii et ivarretmarii ilh\ 
aut alii quicunque ad pacem domini regis exiftentes in comitativa forefta** 
riorum^ parcariorumy aut warrermariorum illaium venientes ad tales male^^ 
foBores Jic inventos arrejiand* feu capiendo aliquemfeu aliquos hujufmodi 
malefa^orum interfecerinty nak propter hoc occafionentiir coram domino 
regCy et jufticiariis quibufcunque aut aliis balivis domini regisy aut aliorum 
. quorumcunque infra libertatem aut extra : nee propter hoc amittant vitam^ 
aut membrum, aut alium pcenam Juheant^ immo firmam pacem domini 
regis inde haheant, Sed bene caveant foreflarily parcariiy warrennariiy 
et alii quicunquCy ne occafione contentionisy difcordi^y contumeVngy aut 
alicujus malevolentiayfeu odii prahahit^ aliquibus per balivas fuas tranf- 
eund* malitiofe imponanty quod occafione malefaciendi in balivis fuis in-- 
tranty cum hoc nonfecerinty nee ipfos vagantes ut malefacianty nee malefa-^ 
cientes itneneriaty nee caufam malefaciendi quoientesy etfic eos occidant. 
Quodfifecerinty et de hcfuerint convi^i, fiat de mortefic interfeSlorumy 
prout aliorum ad pacem domini regis exifteniiumy et prout de jure eifer 
cundum confuetudinem regni fuerit faciend. 

3. Welflimen outlawed, or indifted .of treafon or felony, that 
ily into Herefordfhire, fliall be apprehended, &c, or elfe purfued 
.by hue and cry, and a forfeiture upon thofe that do not purfue. 

4. Hue and cry fhall be levied upon takers of carriage within 
the vierge of the ftaple of that which pertaineth to the flaple.' 

5. Where a man is robbed : upon hue and cry, fi^c, what 
remedy he fhall have againfl the hundred, &c. and how and in 
what manner the hue iand cry fhall be made in that cafe, fee the 
flatutes, and lib. 7. fo. 6. & 7. the flatutes well expounded. And 
this robbery mufl be done in the day time, and npt in thp night, 
otherwife the party grieved -fhall not nave his a6lion» And fo note a 
diverfity between a hue and cry^t the common law, or for the king, 
and a hue and cry by ftatute where the party grieved is to have his 
remedy by private action. Note alfo a diverfity in the profecu* 
tion at the common fciw, or for the king, and by the flatutes which 
give the party remedy, for a profecution to the next conflable is 
good by the common law, but fo it is not by the fald flatutes 
which give the party grieved his adion. See lib, 7. fo, 7. &: 8. 
%% El. Dier, 370. §0 the profecution at the common law is a 
good excufe upon an indidment at the kings fuit, but note that it 
is no bar to the parties aft ion. 

Where hue and cry either by the common law, or by force of 
jMiy (lajute \% levied upon any perfon^ the arr^fl of fuch perfoA is 

lawfwlJ, 



U7 



118. b. 

Ca. Icin.. m. C. 
155. 3^,3^ 
cor. 333. 

^ See 8 E. 2. 
cor. 395. 

« Stat, de Wine, 
watch. 4 H. 7. 
fo. 2. 18. ^ 

f Statutum 4o 
s^pnp 21 E. I, 
Magna Cart. fW 
118. . 
Foreilers, 



13 H. 6. ca. 5, 
V'id. 17 H. 8. 
C.26. Welfli- 
men, 

a7E. 3! ca. 4. 
fbple. 

Winch. T3 E. i^ 
28 E. 3. c. ir. 
27 El. c. 13. 
38 £1. ca. aj. 



Lib. 7. fo. 7, 8. 
7,l^Z\, Dicr37Q. 



29 E. 3. 9. 
^8 E. 3. 6. 
See 5 H. 7, 5.?, 
21 H. 7.28. a. 
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/ lawful], ahhough the caiife of Ac hue and cry be feigned, and if 

the caufe be feigned, he that levy the fafne fliall alfo be arrdded, 
and (hall be fined and imprifoned. But common feme and voice 
is not fufficient to arrefta man in cafe of felony> unleife a felony be 
done in deed. 
Stit. de xS E.ft. It is an article of the lect, to enqqire of hues and cries levied and 

not purfued. 
De civitttc Lon- Mandatum eft Guilielmo cte HaverhuU thefaurario regtSy quod chita" 
don capicnd* in t^m l^omdvn capiat in manum regis, eo quod cives ejufdem eivitatis mn 
OTo°haeefio'non ^"'^^'^^^ hutepum et ctamorem pto morte magiflri Guidwis de Arreti^ 
fctato. ^^ aliorum inteifeSimum fecundum legem et cmfuetudinem regni^ Teftt 

Rot. Clauf. rege apud H^Ttdefiok 22 die Jugupi. 

%Q H. g. m. 5* , 
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' Firft part In- 
fticute>§. r94. 
501. Stanf. Fl« 
Cor. 38. b. 
Cuft. dc Norm, 
ta. 79. Mehai- 
JDus. BradtoHy 
lib.3. 144,145. 
Fleta, li. x. 
ca. 38. 

^ Rot. Clauf. 
anno 13 H. 3* 
xiu. 9. 

Sec before, ca. 
23. for cutting 
out of tongues^ 
&c. . 
« Camden Brit. 

r»ges93. 
BraA. lib. 3. 
So, 14S. nu. 4. 
Mirror^ cap. 4. 
%, "De paint in 
28 £. 3. ao. a. 



OF mayhem you may read at large in the » firft part of the In- 
ftitiites feft. 194. & 50a. and in juftice Stanford. And where 
(as It is there cited) he faith, Caftratio vere^ quOm vis latem 
Jit^ adjudicatur mahemium. Hereof we find an example. 

^ H, Hull indi^atus fuit de mayhetnio^ eo quod ahfcidit virilia Jo* 
haTutis mmtachi^ &c, quern idem H, deprehendit^ ^c. cum A, nxure J%a% 
Of the like accident you may read in Camden. 

* Dominus Rebirtus Nevil (cum mtmeiofam piroiem ex uxwe fujcepifftt) 
igmtus in adulterio depndien/us^ et ab adulter iS marito in vindi^am gent* 
talihus mutulatus^ htevi vi dvloris expiravit* 

Vide inter leges Alveredi, cap, 40 de vulneribus^ /^' 43- 

^ By the ancient law of Ejigland, he that maimed any man, 
whereby he loft any part of his body, the delinquent (hould lofe 
the like part, as\he that took away another mans life, (hould lofe 
his own. 

And it is truly faid, that duellum eft mahemium inceptum^ and ma^ 
hemium eft homicidium inchoatum. And therefore in the appeal or 
indidtroent it is idXdifelonice mayhemavit, 

divers manners. Brit. fo. 48. b. Fleta, li. i. ca. 38* Mtmbrom ff mcmbror* 
Vide 1% £. 3. fo. 94. 8 H. 4. so> »i. Coroo.45S. 
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27 E. 5. cap. u 
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firft part of th« 
Inifitutesy 
fe^. 199. 



The ftatute of 
16 R, 2. eap. '$« 
faith. In curia 
Romana^ vd 
alihl. 



OF PREMUNIRE. , 

pR IME RME NT pur ceo que manjlre eji a mjire Jefg-- 
JL mour U ray per grevoufes et clamoufes pleints des grandees et 
communes avant ditz^ comeni plufors gents f$nty et ountieflre 
treits hors dt realme a refpondet/ des chofes douni la conufans ap* 
perteint a la court nojlre feigniour le roy j et auxint que Us judge-* 
ments rendus in mefnu le court font empeache en autre courts in 
prejudice et dijherijon noftre ditjeigniour le roy et de fa coroncy et 
de tout U people de fon dit realme^ et in defeafance et anientifment 
de la common ley de mefme le realme ufe de touts temps. Sur quoy 
ewe bone deliberation ove les grandees et outers de dit councelly 
ajfentusejl et accord per no/ire dit feigniour le roy^ et les grcmdees 
et communes fuifditz. ^e touts gents de la ligeance le roy^ de 
quel conditione que ilzfonty que trahent nulluy hors de realme (i) 
en plea dont le conufance appertient a la court le roy^ ou des chofes 
dont judgement foit rendus (2) en le court le roy, ou que fuent en 
autri court a defaire ou impeacher les judgements rendue in 1$ 
court le roy (3) eientjoury i^c, (4) In inglijQb^thus. 

FIRST becftufe it is flicwed to our lord the king by the? 
grievous and clamorous complaints of the great men and 
commons aforefaid, how that divers of the people be, and 
have been drawne out of the realme to anfwer of things," 
whereof the cogni&nce pertaineth to the kings court : and alfo 
that the judgements given in the faid court be impeached in 
another court in prejudice and diiherifon of our lord the king, 
and of bis crowne, and of all the people of bis faid realme;' 
and to the undoing and deftru£lion of die common law of the 
iame realme at all times ufed. Whereupon, upon good deli- 
beration had with the great men and otiier of his faid councell, ^- 
it is aflehted and accorded by our lord the king, and the great * 
men and commons aforefaid, that all the people of the kings 
ligeance, of what condition that they be, which fhall draw anv 
out of the realme in plea, whereof the. cognifance pertaineth 
to the kings court, or of things whereof j lodgement is given 
in the kings court, or which doe fue in any other court to de- 
feat or impeach the judgements given in the kings court, fhall 
have day, &c. 

The efFeft of the ftatute of 16 R. 2. is, if any purfue or caufc jg r. a. cap. 
. to be purfucd in the court of Rome, or elfewhere, any thing 
which toucheth the king, againft him, his crowne and regaUQr, or 
... his 
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hig realms, their notarie's, procurators, &c. fautors, &a fiiall be out 
of the kings protection, 

• In this aa is declared the foveraignty, prerogative, and freedome 
of the crowne of England, and the firfl article exhibited by the 
lords of the coiincell, (whereof (ir Thomas More chancellor was 
one) and the principall judges concerning this oiatt^r, is worth your 
reading. 

This offence is called a premunire of the words of the writ, 
grounded upon this and other ftatutes for punifhment thereof. 
For the word^ of the writ be, Rex kncecomitiy E*fc» Pramvntre fine. 
A* B. &c. Aqd rightly it is fo called, for he th2|t b ^amcnitus is 
tramunitus. 

Before the making of this ftptute of 27 E. 3. there were three 
great mifchieft. Firft, th^t the kipgs fubieCls have been drawn 
out of rhe realme, to the anfwcr of things, whereof the conufance 
pertained to the kings court. Secondly, of things whereof judge- 
ments have been given in the kings courts. And thirdly, that 
after judgements ^ven in the kings courts of the common law, 
pf matters determinable by the common law, fuits were com- 
pienced in other courts within the realme, to defeat or impeach 
thofe judgements. And thefe three mifchiefs had three unfufFer- 
jibie etFe6ls : firft, the prejudice and dilherifon of the king and of 
his crowne. Secondly, the diflierifon of all his fubjcifb. An4 
thirdly, the undoing and deftrudion of the common jaw of this 
realm 2 all which appeare in the preaptiblc of this adt. 

They are called (other courts,) either becaufe they proceed by 
the rules of other lawes, as by the can^n or civill law, &c. or by 
other trials, then the common law doth warrant. For the triall 
warranted by the law of England for matters of fa6t, is by verdi6l 
pf twelve men before the judges of the common law of matters 
perts^ining to the common law ; and not upon examination of wit- 
nefles in any court of eqiiity : fo as alia curia, is either that which 
is governed per aliam Icgen^^ or which draweth the party ad aliu4 
examen. For if the freehold and inheritances, goods, and chattels, 
debts, and duties, wherein the king of fubje^l hath right or pro- 
perty by the coinmon law, fliould be judged per aliam Ugem^ or be 
drawne ad aliud examen^ the three mifchiefs aforefaid exprcffed in 
the preamble and in this adt fhould follow, viz. difherifon of the 
king and x)f his crowne, the diflierifoh of all his people, and the 
undoing and deflrudion of the common law at all times ufed i 
by M^hich words of this a6t it appeareth, that all thefe mifchiefs 
were againft the ancient common lawes at all times tifed. And 
that alfo appeareth by the ancient writs of the cpmmon law, called 
ad jura regi^i^ whereof fome touch hath been given before, and 
which are worthy the reading : and alfo by divers a«5ts of parliaT 
ment; as the {latute of Carlile, atmq 35 E. i. whereof we have 
treated before in the fecond part of the Inftitutes : and by the 
flatute of «5 E. 3. De proviforihus. And it is obferved, that in 
29 E. 3. within two yeares after the faid^ aft.of 27 E. 3. that they 
that were called in queftion upon the ftatute of premunire, invene- 
rtfttt manucaptores fufficientcsj et fact amentum prafliterunt^ quod non at- 
tempt ahunty citra rnc^re vcl uUra^ qwd in prajudicium^ regis^ ^^^9 f^ 
C'^ronev^ feu judiciorum in curia rez^s red^t\ tender e v^^cat quequo modo^ 
C^c. Whereby, and fpany other like records it appeareth, that 

judgements 
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judgemtents ought not to be queftioned citra matty irt any coUrt^ 
unleffe it be accoi'ding to the courfe of the lawes of the realme. 

By the ftatute of 4 H. 4. cap. 43. it is-ordained and ftabliihed, 4 H. 4^ ci. ij* 
that after judgement given in the courts of our lord the king, the 
parties and their heirs fhall be thereof in peace, untill the judge* 
ment be undone by attaint^ or by error, if there be errors as mth 
been ufed by the JaVes in the times of thp kings progenitors, 

* Aifo that which hath befen faid appcaireth by our books and an*- *«* «^; \ '• ** . 
tient t-ecords, as hereafter fhall appeare. * . * » im. 

•» 5 E. 4. fol. 6 where the ftatute of 16 R; a-. Cap. Jt faith, In ^ 5 ^- 4-6. ^ 
turia Romana vel alihi^ ecclefiafticall courts within the realme ar« 44 £• 3- 36* 
within this word [alibi.} « 11 11. 7. Pre* 

* Mich. 1 1 H. 7. it was adjudged by the whole cofurt, that a munlrc Fitz, 
fuitin the lecclefiaftitaU court witliin the nealipc for a temporail ,^5". 7. 9- ajc\ 
caufe, was in cafe of premunire. ]! J-g*"^''- ^*^ 

^ A preiident of a premunire, ioi fuing in the ecckfiaftit^all court f * 1 2 1 1 ' 
for a debt. <»Ra{^. pU^io. 

« It was refoivcdv that he that fued in the ecclefiafticall court for b. & 43a 
tbe forgery of a laft will and teftament, incurred the danger of a e ,^ H,7.of t1j« 
premunire, becaufe the party grieved might have hi$ remedy by the report of juftlce 
common law. And in the lame year of i ;^ H. 7. juftice SpiU S^iiin«n» 
man alfo reporteth, that one Tilrbervile, as well as for the king, 
as for himfdfe, did fue a premunire againft a perfon for fuing fof 
tithes in the ecclefiafticall court, alledging the fame to be fevered 
from the nine partSj and . judgement given againft the defen* 
dant. 

Alfo it appeareth that the admirals court is within this wo^'d [a//^/] 
if he hold plea of any thing, which is not done fufer nltiim mart^ 
but infra co^us comitdtus. 

^ Richard Beuchampe 'efcjiiire and Thomas Paiincefoot efquire, fMlc. 3B. H,^ 
and others, are charged with the offence of premunire, for that coram i^e^ 
they fued John Grefley efq ; before Henry duke df Exeter ad^ 
iiiiraU of England, for taking away a crofle of gold and other 
goods, fuppofing the fame to be taken y&/^r alt am mare^ where in 
truth they were taken at Stratford in the county of Effex ; where 
the ftatiite of 16 R. 2. is recited, that none ftlould fue in curia Ro* 
ntanafeu aUbi^ ^c, and that the conufance of this plea belonged to 
the common hw, and not to the court of the admirall. And fo it is » 

of the conftable and marftiall, if they hold piea of a matter deter- 
minable by the common law. ' 

« Ifabel Winnington exhibited a bill of pfemtmiire againft W il- t Mtc. d tl, % 
liam Powdich upon the ftatute of 16 R. 2. cap. 5. for filing in coram wge. 
the admirall court before John earle of Huntington, admiraU of Raft. pi. «?, 
England^ for a caufe which belonged to the common law,, where- ^«»t t^i« caofctt 
unto the defendant pleaded not guilty. Th "^7. Rom% 

■ And the reafon- of all thefe cafes is, becaufe they draw itiatter« coram nge^ • 
triable by the dWMmon law^ ad^iudexnmen^ and to be difcufled pet 
uliam hgetH^ 

But fome have xaaAt a queftten^ whether fince the ecclefiafticall 
jurifdidion was acknowledged to be in the crowne^ ab ecclefiafti- 
call judge holding plea of a temporail matter belonging to the com* 
mon law, doth incurre the danger of a premunire. Thou'gh hereof 
<lhere is no queftion at all, yet left any man might be led into an 
fereur ia>a cafe fo dangerou^y we will cfcar this point by reafon^ . 

prefident| 
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pfefident, and authority. The reafon holdcth iUQ to draw the 
matter a^ aiitui txamm^ &c. And the like queftion might be 
niade for the admiraii omrty which is^ and ever was, the kings 
court, but governed fgr a/iapt legem : and fi> likewife of the court 
of the conitable and marfhall. 

At a convocation holden awto %% H. 8. by a publick inibrumcnt 
made by all the biihops and the whole clergie of England, the king 
was acknowledged to be fupreame head otthe church of England. 
^ After this, viz. 24 H. 8. it appeareth that the ftatute of premu- 
nire remained in force agatnfl ecclefiaflicaU judges, for holding of 
pleas meerly determinable by the common law. 

In 25 H. 8. Richard Nick bilhop of Norwich was attainted m 
a premunire at the kings fuit, and his cafe was this. Within the 
towne of Thetfbrd there then was a cuftome, that all eccleiiaAicall 
caufes arifing within the faid towne^ihould be determined before 
the deane tfcre, having a peculiar eccle(iaflicaU juriididion, and 
that no inhabitant of the fame town (liould be drawn before any 
other ecclefiafticall judge, and that every perfon fuing contrary to 
that cuftome,' the fame being prefented before the maior of Thet- 
ford, ihould forfeit fix fhillmgs eight pence ; and that an inha- 
bitant of Thetford for an ecclefiaflical caufe rifing within Thet* 
ford, fued another before the bi(hop of Norwich within his con- 
fiftory court at Norwich : and this - was prefented before the roaior 
of Thetford according to the cuftome, whereby he forfeited fix 
fliillings eight pence. The faid biftiop cited the (aid maior for 
taking of the faid prefentment pro falute animde to appear before 
him at his houfe at Hoxon in Suftblke, where the maior appeared, 
and there the bilhop ore tenus injoyned him, upon pain of excom- 
munication to adnull the faid prefentment before a day. And for 
this offence he was attainted in a premunire npon his confeffion be- 
fore Fitz James chief juftice, and tlie court of kings bench, upon 
the ftatute of 16 R. *• the record whereof we Imve feen. By 
which judgement two points are cleared; firft, that the ftatute of 
premunire extends to ecclefiafticall courts within the reaime. 
Secondly, that after the king was in pofieffion of his fupremacy, 
the bifiiops incurred the danger of premunire. 

The biftiop of Bangor was attainted in a premunire for holding 
plea of an advowfion, and of tithes fevered nrom the nine pwts. 

Saint Germin in his book of DoAor and Student, who wrote 
after 26 H. 8. holdeth : that if a man maketh a promife for a tem-> 
porall thing, and fwearto perform it, and doth it not ; if he be 
fued for perjury in the fpirituall court, a prohibition or a premunire 
lyeth in that, cafe. AJf6 he faith j if a man be excommu^cate in 
the fpirituall court for trefpaile, or fuch other thing,, as belongs 
to the kings crown and his royall dignity, &:c. the party, if he will, 
may have a premunire fag. ^guinft him.^ 

Brook reporteth, that Bartoe bifliop of Bath awd Wds, in the 
reign of king E. 6. deprived the dean of Wels, which deanry was s^ 
dopative ; and thereby incurred the danger of a premnnire; 
. By the ftatute of i Eliz, (which reftareth the ancient jurifdi6iion 
ecclefiafticall to the crown) the a^ of i &:.a ,PK. and Mar. cap. & 
is repealed. But there is a fpeciail provifo in that a£t of i Eliz^ 
that it ftiould notextend to rcpeale any clauf^» noatter, or fentence 
contained or fpecified b th^ fi^d ad of i ^ 2 Fh. and Mar* which 

' dptfe 
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doth conceme matter of premunir^, but that Co nriich of tl«t 
which conccrneth any matter or caufe of prcinunire, fliould ftand in 
force and efte6t. And that claufe of the flatute of i and 2 Ph, and 
Mar. is this. That whofoever Hiail by any proces obtained out of any 
ecclefiafticall courts within the realme or without, by pretence ok 
any fpirituall jurirdi6lion, or otherwifei contraiy to the lawes of the 
realme, inquiet or moltft any pcHbn, &c. for any manners, &c. 
parcell of the poffeflions of any religious houfe, &c. fhall incurrc 
the danger of the a6t of premunire, m anno i6 R. s. 

See the ftatute of ft 5 H. 8, which alfo hath reference to the faid 25 h. S. ea. «x 
i£t of premunire, and is revived by 1 Eliz. 

Thomas Stoughton parfon of N. in Suifolke, brought a writ of xnn. 29 Eli«. In 
premunire againft R, T, upon this ftatute of 27 E. 3. for fuirig in communi tenco 
the court of audience of the archbiftiop of Canterbury, to impeach Ro«- 747- Tho. 
a judgement given in a yi/iir<? «iw/itf4!«/, before the juftices of alfizc in Stoughtont cafii 
the county of SufFd^, &c. the defendant pleaded not guilty, Ac, 
And this (omitting many other things for this matter) fhall fuffice* 
And now let us perufe the body of the ad. 

(1) Trahenulii^ iors de realme.] Of this there is no queftion, » 
being againft the ancient law of the realme always in ufe ; as 
by this ad appeareth. And this was a remedie for the firft mif* 
chicfe. 

(2) Ou des chfes dent judgements fuer* rendus^ ££fr.] This branch 
prohibiteth all forain fuits, viz. in the court of Rome, &c. for any 
thing whereof judgement was given in the kings court. And this 
was a remedie for the fecond miichiefe. 

(3) Ou qnefwmt en autte court a defaire ou tmpeacher les judgements 
tendue tn le court le rty.] This is a remedv for the third mifchief* 
For having by the lecond branch provided againft forain fuits to 
undoe, or impeach judgements xa, the kings court, this branch doth 
(as hath been faid) extend to all courts, which proceed by the rule 
of another law, or draw the prty ad aliud examen^ and therefore 
this branch doth extend'to ecclefiafticall courts, to the court of the 
conftable, and mariliall, to the court of the admiralty, and to the 
court of equity proceeding in courfe of equity : for it had been to 
no efFc6t to have provided againft forain fuits, which were trouble- 
fame, tedious, and cliargeable, and to have fiifFered the party to 
have attempted and profecuted any thing at home within this 

realm, to the prejudice and diftierifon of the king, and his crown, £ ^^3 3 

and all his fubjefits, and to the fubverfion of the common law. 

And firft we will fpeak of the court of equity. This court cannot 

proceed in courfe of equity after judgement at the common law, for 

three- reafons. Firft, for that itdraweth the matter triable, and de- 

terminaWeby the common law, ad allud examen^ viz. to a triall by 

witneiTes, which (as hath been faid) is contrary to the ancient law 

of the realm, and againft the purvien of this ftatute. Secondly, after 

judgment the parties ought to be at peace and quiet, iot judieiajunt 

^anquam juris diHa^ and if the party againft whom judgement ii 

given, might after judgement given againft him at the common 

law, goe into, court of equity for matter in equity, there either 

flioirfd, be no end of fuits, or every pjaintif would leave the com* 

mori law, and begin in the court of equity, whither in the end he 

muft be brought, and that fti6uld tend to the utter fubverfion of 

the common law, as it is faid in the a6i-. Thirdly, the court of 

equity in the prof ceding in courfe of .equity is uo 9o\irt of re- 37Hr6. 14. 
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eord, and therefore it cannot hold plea pf any thing, whereof 
judgement is given, which is a judiciall matter of record. And 
this is the ancient law at ail times ufed, as this a£t fpeaketh. As 
taking fome few examples for many, both before, and .after this 
ftatute. 

In the cafe of Sdmond, earl of Cornwall in anno 6 £. i . it ap« 
peareth) that after judgement dven before Roger Loveday and 
Waiter Winborn juftices of oier^and terminer, againd Waiter 
bifliop of Exeter and his tenants, the faid biihop procured the 
bi(hop of Landaff in the parifh churches of Cornwall and Devon- 
shire to pronounce fentcnce of excommunication by the fentence 
of the archbiihop of Canterbury (which fentence was had by the 
procurement of the faid bifhop of Exeter) againil - all perfons of 
what eftate^ degrees or dignity foever, that dealt in the proceed- 
\n^y &c. againil the faid bifhop and his tenants before the faid 
juftices : and in this part of the Record being in French, it is faid 
La corone^ et la dignity mfire feigniour le roy ne doit per autre efire 
juftice ne gu^^ ^c. Et ks cho/es que font paffes enfoi court per judge* 
tnentj eu en aufer mattu^r^ ne devient (fire en autri cmtrt recrecees^ &c. 
Out of this record we may obferve three things, Firfl:, what the 
ancient law of this realm was, before the making of this a6^. Se- 
condly, that [en autri court] which are the words of this a<ft, was 
t«ken'to be another court within the realm. Thirdly, that the 
mifchief before this a6t, was for fuits in other courts within 
this realm, after judgements given in the kings courts. Read 
the whole record, which beginneth thus. Gfmui. dominus r«f 
mandaty ^c% 

AAd in 15 E. 5. there was a fuit in the court of Rome after 
judgement in the kings court,' and in that record it is faid, In regi 
contemptum^ tt corona Jua prajudicium^ ac judicii pradiHi enervu" 
tione manifefiam^ C9*f . Ac tmodjudicia in curia regis rit^ reddita frufira 
redderintur^ niji dehitum Jortirentur effe^m. 

* Fleta who wrote before this flatute, faith, Judicia dehent rata 
permanere^ etfirma tonfifoere^ »/f «tf ad condignamfoitisfa^ionem invioU* 
^iliter bbferventur. 

And as a maxime of tlie common law in the judkiall Regifler, fo. 
12. 35. 41, &c. it is often faid, Ea qua in curia domini regis riti 
^iiiafunty dehiia executioni demandari decent. 

Now let us fee what hath been done fince the atft. ^ The fta- 
tute of 4 H. 4. cap. 23. hath been recited before, which is a judge- 
ment of parliament. ^ A judgement was obtained by covin and 
pradtice againft all equity and confcience in the kings bench : for 
the plaintif retained by collufion an attorney for the defendant, 
(without the knowledge of the defendant, then being beyond fea) 
the attorny confefleth the adion, whcreuponjudgment was given ; 
* the defendant fought his remedy in parliament, and by authority 
of parliament power was given to the lord chancellor by advife of 
two of the judges to hear, and order the cafe according to equity ; 
which proveth that the chancellour could not do it of himfelf with- 
out higher authority. 

• No injunftion after verdict at the common law is to be granted 
in chancery, and if the lord chancellor fliould grant an injunction 
in that cale the judges faid, that if the chancelor imprifoned the 

party 
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{>arty for br6ich df the injun^on, they w&uM gnult an hieas 'm» 
/«/ and deliver him. 

Amongil the articles prefenred to die king by 8ir Thomas Moore i Detemb.' 
lord chancellor of England, and all the privy cou^cel, and by Fita» ixH.S.Art.zoV 
James chief juftice, and juftice Fitz-Herbert againil cardinall Wool- 
ley,, onejs in thefe words, [And the iaid loni cardinall hath exa- 
mined divers and many matters in the chancery, after judgement 
thereof given at the common law^ in fubverfion of your laws, and 
lAade fome perfons to reAore again to the other party condemned 
that, that fhey had in execution by vertue of the judgement of the 
common law] which I have feen in parchment under all theii^ 
hands, and is yet to be feen. 

If judgements given in the kings courts ihould be examined in Dod« aoJ $tuii. 
chancery, before the kings councell, or any other place, the plain- ca. i8. the book 
tif or demandant ihould feldome come to theefFedl of their fuit, ofDiverfityof 
nor the law ihould never have end, &c. See the Diveriity of Courts °**'^' 
ca. Chancery. 

Ralph Heydon gent, was indided of a premunire upon the ila- Mich. 8 ^ 9£L 
tutem 27 E. 3. for procuring of Sir Nicholas Bacon lord keeper of !" ^^ **"*^* 
the great feal, to grant an injundion in chancery after judgement ^^ ' 
given in an eje^imejirme of lands in Hertfordihire. And the record 
nXth^ C^uodpreM^mRa^machinaim eflantiqtMs UgesyCt cmjuetujines 
regni fuifvert&re,^ , 

A writ of premunire upon the faid ftatute of 27 E. 3. by Richard Trln. ai El. m 
Beans againil Richard Lloyd, for fuing before the preiident and communi baoco 
councell in Wales, after judgement given in the court of common ^°'* 3'9« 
pleas, in an a<^ion of debt for forty and two pound ten ihillings^ in 
fuhverfionem iegvm Ofttiquarum^ £9*f . 

Peter Dewi'c^ was indi^Ved for procuring of Sir Thomas Bromly Pafch. 27 El. In. 
then lord chancelor, to grant an injun<^on iii the chancery after a the kiogt bench* 
judgement given in an ejeSime fa-me* 

John Heal of the Inner Temple London efquir^, was indited Trlix 30: EI. in 
-of a premunire, for procuring a fuit in chancery after a judgtnent the kings bench. 
given at the common law, contrary to the ftatute of 27 E. 3. And ^*»*«'% o^ 
3ie councell of Heal took two exceptions, one, that the court of chancery^ 
chancery was not within the fbtute of 2 7 £. 3. another, that one of 
the parties to the fuit in chancery was named in one place by one 
name of baptifme, and in another part of it by another. The 
court rcfolved that the court of chancery was within the fta- 
tute of 27 E. 3. but found the other exception concerning mif- 
naming to be true. And therefore they quaihed the indiiflment, 
but made a memorandum indorfed upon the back of the incH^. 
ment, that it was overthrown for miltaking a name, and not for 
the matter. ' 

Thomas Throckmorton exhibited a bill in the chancery againft Mich. 39 fr 40 
Sir M oyl Finch after judgem^t given againft him in the court of ti. See the 
exchequer upon apparent matter of equity. Upon which bill the fo«»>^jh P^rt of 
defendant demurred in law, and for that Sir Thomas Egerton then CoVrt of Chan- 
lord keeper inclined to rule over the demurrer, faying that he ^ery. 
*would not meddle with the judgement, but punifh the corrupt 
confcienCe of the defendant, in relieving the plaintif in equity : 
upon a petition to queen Ehz. (who ever favoured the due pro- 
ceeding of her laws,) ihe referred the coniideration of the demur- 
rer toall the judges of England, who hearing councell learned on 

ILL IwsT. L both 



«4t 



Pfcmunire. 



Cap. 54. 



l^^Sl 



HIl. u. Ja. 
regis coram 



44 E. 3- 7. 36- 
39 E. 3- 7. 
^ E. 4. 2. 
27 H. 6. 5. 
36 H. 6. 30. 
♦43E. 3.6. 
4.2 E. 3. 7. 
2 R. 3. 17. 
27 H. 6. 5. , 
22 H. 8. tit. 
Piaem. Br. i. 
Tr,39E. 3. 
-Rot. 95. Coram 
lege. 39 ^. 3. 
37. 30E. 3. II. 

44 E. 3- 36. 
Forebys cal'e. 
*&H. 4. 6. 
Lib. 1 1, fo. 34.. 
b. in Alex. 
Poiilters cafe. 



39 E. 3. 7. 
9 E. 4. 2. 
15 H. 7. 9. 
F. N. B. 26. m. 



47 H- 6. 5. 
2 il. 3. 10. 



both parts, and upon view of prefidents in the time of H. 8. and 
fincc of injimftions granted after judgements, and finding very few 
of them to warrant that which had been affirrtied, and none of them 
to be done by the advice of any of the judges, they all after divers 
hearings, and conferences, and coniideration had of the laws and 
ibtutes of the realm, unanimoufly rcfolved, that the brd keeper 
could not after judgement given relieve the party in equity, although 
it appeared to them, that there was apparant matter in equity. And 
amongft others, the judges gave this rcafon,that if the party agaiuil 
whom judgement was given, might after judgement given againft 
him at the common law, draw the matter into the chancery, it 
would tend to the fubverfion of the comnrK>n law, for that no 
man would fue at the common law, but originally begin in chan- 
cery, , feeing at the laft he might be brought thither, after he had re- 
covered by the common law, and thereupon they all certified, that 
the demurrer was good, and that Sir Moyl Finch the defendant 
ought not to anfvver. 

An information upon this ftatote of 27 E. 3. againft Sir An- 
thony Mildmay, for that he and other commiffioners of fewers did 
impeach a judgement in the kings bench : he purchafed a pardon 
from the king, and pleaded it. 

See a privy feal bearing tefte 18 Julii, anno domini j6i6, to the 
contrary, obtained bv the importunity of the then lord chancellor 
being vehemently airraid : /eJ judicandum eft legibus^ and no prefi- 
dent can prevail againft an a^ of parliament. And befides, the 
fuppofed prefidents (which we have feen) are not authenticali, being 
moft of them in torn papers, and the reft of no credit. 

(4) Eientjour contenant lefpace de 2 mttys per garni/kment a f aire a 
eux^ ^c.l By this it appeareth that a premunirc lyeth ias well for 
the party, as for the king, and they both may join m one writ. 

* If the defendant come not at the day, &c. by the expreflc 
letter of the law judgement fliall be given againft him according to 
this a6l. This fuit need not be againft them by originall writ, but- 
if the defendant be in cujiodia martfchaUi^ the fuit may be againft 
him by bill, becaufe the end of the giving of the two months was, 
that they fhould have notice, which is fatisfied, and therewith 
agreeth the prefidents ; and the defendant cannot be fued in any 
other court, when they are in cujiodia marefchalli. See the ftatute of 
1 8 El. cap. 5". but that ftatute extends to common informers, and 
not when the fuit is commenced by the party grieved. 

* But if the defendant appear and plead, and the ifiue be found 
againft him, or if he demur in law, &c. judgement ftiall be given 
againft him, that he ftiall be out Ksi protection, &c. And fo hath 
this ftatute been interpreted, and judgement given accordingly. 
Perufe well the words of this a(5t for this point, and lee the book in 
8H. 4. 6. 

By the ftatute of 38 E. 3. cap. 2. the defendant ought to appear in 
perfon,and therefore lie cannot appear by Jittorny without a fpeciall 
ykX\\ out of the chancery : and this a£l doth bind as well thofe that 
are lords of parliament as others. 

. Avant le roy et fin cquncelL] Here councel! cannot be taken, as 
moft commonly it is, for his judges of his courts^ of juftice, who 
are faid to be of his councell for proceedings in courts of juftice, 
becaufe the courts of juftice are hereafter in this a6t named : Bei" 
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tberdothit intend the kings , privy councell, but the king, and 
the lords x>{ parliament in parliament,- which is a court of juf- 
tice. 

See the firft part of the tnftitutes, fe£^. 164. Feipie ks bttrgejes 
ai parUment, There is commune conciUum^ magftum CBncilikmy privatum 
feu contimium concilium^ and cmcilium jujticiaricrumy le Kouncei dts 
juftices, 

Ilsy lour procurators J attomtes^ executors j notaries y et mamteynorii] 
Note by this a£t the procurers, attornies, executors, notaries, and 
maiptainers fhall have the fame punifhment, that the principall 
fliall have. Note in the ftatute of s R . 2. this word (fautors) crept 
in, a word (derived afavendo) of a large extent, as it was conftrtied 
in the reign of H. 8. 

The plaintif may choofe whether he will make them all princi- 
pals, or the one principall, and the other acceflbries, but the da- 
mages fhall be feverally taxed. 

He that procures one to fue to the court chriflian, (hall forfeit 
as much as he that fueth, and is principall as well as the other, and 
are in equall degree of premunire : but if they both be indited, the 
one of the aft, and the other of the procurement, and he that is 
charged with the procurement is found guilty, and the other by 
an other enquefl is found not guilty, judgement fhall never be 
given againft him, which was indifted of the procurement, be- 
caufe he cannot be an offender, but in refpeft of the offence of 
the other. 

Hers de la proteSiion. le roy.] By thefe words the pcrfons attainted 
in a writ of premunire are di fabled to have any aftion or remedy by 
the kings law, or the kings writs ; for the law and the kings writs 
are the things whereby a man is protefted and aided, fo as he that 
is out of the kings proteftion, is out of the aid and protection of 
the law. 

But by theflatutc of 25 E. 3. it is provided, that he that pur- 
chafeth provifions to abbies, or priories fliall be out of the kings 
proteftion, and that a man may do with him, as with the enemies of 
. the king and his realm, and that he, that fhall commit any thin^ 
againft luch provifors in body or goods, or other poffeffions, fhall 
be excufed againft all people. 

Et Icur terresj biens^ et chateux forfait au rcy."] This is intended of 
the lands that he hath in fee-fimple, or for life, which the delin- 
' quent might lawfully forfeit, and not lands in tail : for tenant in tail 
fhall forfeit only for term of his life, for that was all he could law- 
fully forfeit at the making of this ftatute, either in cafe of treafon 
or felonv. And fo it was refolved by the judges in the cafe of Trud- 
gyn of bevonfhire, who was attainted of a premunire upon the 
ftatute of 1 3 El. cap. 2. 

Nota, this is a new kind of forfeiture given by this law, and is 
penall, and cannot by equity extend fiirther then the records, and 
therefore this aft extendeth not to the forfeiture of fairs, markets, 
rents charges, rent feck, warrens, annuities, or any other here* 
ditament that is not within this word (/«Ttf.) 

Lour corps imprifm^ et rents al volunt le ro^J] The gfeat* 
nefle of thefe punifhments doe fhew the greatneffe of the ot 
fence. 

It is to be obfervcd, that the faid ftatute of 16 R. ^. is ftriftly 
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^ned flgakiil offenders. For firii it extendeth to ad perlbns <rf 
what quality, or fex foevcr, the words be [if anv]. 2. To all 
Ceuns of what jurifdidion foever» and whether hou&n by right or 
wrong) in curia^omana^ feu alihiy which word {aiiSn) is a word of 
a large extent, ajs before it appeareth. 3. To all things whatfo^ 
ever. [Where any thing,] which words be as generatt as can be; 
4. Not only ag^iim the king, his cfown and dignity, but againft 
the kingdome alfo: againftthe king, lus crown, and regalty, or 
realm* 5. This aft extendeth not onhr to procurers, abetters, main- 
laiiiets, counfellors, &c. which are known words in kw, but la 
fcvourers, faut^resy which word was largely extended in the reign 
of H. 8. whereby it is to be obferved how dangerous it is to bring 
tiev^ or nnafuall words into any a^ of parliament, e&ecially into 
fuch a9 be fo penned : for there it appeareth that CliflT being a 
parfon of a church granted to the carainall an annuity, fo long as 
ne fiiould be legate, m dtcentius et/uhUmiusfe gereret in authorita^ 
fia kgantina^ which the cardinaU had by bull, and paid to him ten 
marks ih name of feafon, and he was adjudged ^.fauSvr. But fuch 
evafions were found out of this and other ftatutes, as were made 
againft ufurpations and incrochments upon the good and ancient 
common law, as divers and many ftatutes were made from time to 
time .to meet with fuch evafions, which being many, (and others 
which concern the offence of premunire) ^e will but name, and 
leave the reader to perufe the lame at large, wherein (as we con- 
ceive it) he fiiall find a jfreat light, by that which hath been faid, 
viz. 25 E. 3. ca. 22, 25 E. 3. Statut. de proviforibus. 38 E. 3. ca. i^ 
2, 3, 4. 3 R. 2. cap. 3. 7 R. 2. ca. 12. 12 R- 2. ca. ij. 13 R. 2. 
Stat. 2. ca. 2. 16 R. 2. cap. <• 2 H. 4. cap. 3. & 4. 6 H. 4. 
cap. I. 7 H. 4. ca. 6. & 8. q H. 4.' ca. 8. 3 H. 5. cap. 4. 24 H. 
8. ca. 12. 25 H. 84 ca. 19, 20, 21. 26 H. 8. cap. 1$. 28 H. 8» 
cap. 10. 35 H. 8. ca. i. Note, <jueen Mary rq^ealed all offences 
made to be in tjie cafe of premunir;e fince the firft day of the firflf 
year of H. 8. but fome of them are revived by the ftatute of 1 El. 
ca. I. But in all queen Maries time, the ftatutes made concerning 
the offences of premunire before the reign of H. 8. were neither 
repealed nor altered, but (as hath been laid) allowed of in queen 
Maries time. 2 & 2 Ph. and Mar. ca. 8. i £1. ca. i. j £1. c^ u 
1 1 £1, cap. I, 2. 8. 27 EL c^. 2. ai Jac. ca. |. 

And where tfie ftatute of 25 £. 3. de proviforibus provideth, 
that certain ofipenders againft that a£^, ihall before they be deliver- 
ed, make full renunciation, &-c. becaufe we dcfircthat our ftudent 
may in all things underfhind what he reads : it is to be known, that 
as well before that ftatute, viz. ia the reigns of £. i. and £• 2. a» 
after, the form of renimciation was to this cfFeA. I renounce all 
the words comprifed in the popes bull to me made of the bifhoprick 
of A. (or the like) the which be contrary, or prejudiciatl to the 
king our foveraign lord, and to his crown, and of tliat I put my 
felf humbly in^ his grate, praying to have reflitution of the tempo* 
ralties of my faid ckurch, &c. Whereby it may appear what the 
law was H| that cafe before 2^ E. 3, And albeit thefe laws be very 
fevere, efpecially againft the, buls, &c. of the pQpe, andfbrain jur 
rifdidlion, and though queen Mary reflored his fuprennacy in ftieh 
Ibit'as heseafter appeareth, yet would (he not repeal the iaid fta^ 
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tutes of provifion and premunire, but provided that they fliould 
Raod in force. See the ilatute of i & 2 Ph* and Mar. whereby it x & 2 Ph. an4 
^ is enacted, That whofoevcr (hould by any proces obtained out ^*^' «»• 8» 
of any ecdeixaiticall court within this reaim, or without, or by 
pretence of any fpiritual jurifdiftion, * or otherwife, contrary * Ugta. 
to the laws of this realm, inquiet, or moleil any perfon, &c. 
fliould incur the danger of the a6i: of premunire made in the 
fixteenth year of the reign of king R. 2. &c. And by another , 
branch in the fame aft it is 'enabled, That all buls, difpenfa- 
tions, and privileges not contiitiing matter contrary, or prejudt- 
ciall to the authority, dignity or prcheminence royaU of the realm. . 
or to the fews of this realm now being in force, and not in this 
prefent parliament repealed, may be put in execution. And 
taflly, by the fame aft, it is declared, and enafted, That neither 
any thing contained in the body of the faid ftatute, or in the 
preamble thavof, iliail be conftrued, or expounded to diminifti^ 
or take away any of the liberties, priviledges, prerogatives^ pre- 
heminences, authorities or jwrifdiftions which were in the impe^ 
riall crown cd this reahn, o^ belonged to the fame before the 
twentieth year of H. 8. and the popes holines to have fuch au- 
tbority, prehemiaence, and jurifdiftion, as his holineffe ufed, or 
might lawfully have ufed by authority of his fupremacy the faid 
twentieth year of H. 8. within this realm of England, without <U» ' ^ 

minutioti or enlargement of the fame^ and none other. Where- 
by it appeareth how carefvU the ftatfe was in queen Maries time 
to prefcrve the prerogative of the crown, and the» ancient laws 6f • 
fhe reahn, and did at that time fo cautioufly redore the fupre- 
macy of the pope, ficundwn quidj but not Jimfliciter, and bounded 
his fupremacy within ftrait and legall limitations, as by the faid aft v 

appeareth. 

See the ftatutes which infiift the punifhment of preniunire, 
▼iz. 2 R. 2. c 12. 3 R. 2. ca. 3. 7 R. 2. ca. 12/24 H. 8. ^ 
ca. 12. 2$ H. 8. ca. 19, 20. i £1. cap. 1. 26 H. 8, cap, 15* 28 
H. 8. ca. 16. I & 2 Ph. and Mar. cap. i.^ 8 £1. cap. i. c £1. ca. x. 
13 £1. da. 2. i* 39 £1. ca. 18. 27 £1. ca. 2. See the fourth part 
of the In^rutes, cap. Chancery, the articles at large againft Car- 
dioall Woolfey, aitic.7. 

We have been the longer concerning cafes of premunirei 
nrft, for that they be matters of great weight, and neceflaiy to be 
Jfinown, and we wifli that the of&nce may never be committed. . 

And fecondlv, for that matter Stanford hath in effeft but named a ^**^ P^- ^°'* ♦^• 
flpefQUoirc* ' '• . 
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I E. 6. cap. 12. 

Nota. 

I Mar.ftnt, uni- 

cum, SclTione 

prima. 

5 Eliz. cap. 15. 

KJitius iiqpe- 

ranti melius pa<- 

retur. 

* Nota. 

The like ^Q. 

was madei 3 & 4 

B. 6. ca,.i5. 



Auguft. in lit, 
p.ctta<a. 



PPOPHESIES upon decbiratiou of armei, fields, names, cog« 
nifances, or badges, were made felony without the benefit 
of clergy : but this aft is twice repealed by generall words of 
all felonies made by any ftatute fince the fir^ yeas of H, 8. 

In anno 5 Eliz. a more moderate ftatute.was made againft pro- 
phefies by writing, finging, or other open fpeechj or deed, by the 
pccaiion of any armes, fields, beads, badges, or other like thbga 
apcuftomed inarmes, cognifances, or fignets; or by reafon of any 
time, year, or day, name, bloodilied or warre, • to the intent 
thereby to make any rebellion, infurreftion, diflenticn, lofle of 
life, or other difturbance within this realm, or other the queens 
dominions. For the firft offence, imprifonment of his body by 
the fpace of a year without baile, and forfeit to the queenc and in- 
former, ten pound. And for the fccond offence imprifonment dur- 
ing life without baile, and forfeit to the queen all his goods and 
chattels, reall and perfonall : but he mu ft be therefore impeached 
or accufed within fix moneths next enfuing the oflPence by him 
done. A juft and necefTary limitation, and the rather, for that the 
offence may be committed by bare words. This offence is to be 
beard and determiijed before juftices of affife, juftices of oier and 
terminer, and jufti^ces of peace. 

See hereafter the chapter of Newes, and the fecond part of 
the Inftitutes, W. i. cap. 33. He that hath read our hiftories 
fhall tinde, what lamentable and fatal events have faluc out uj)-. 
on vain prophefies carried out of the inventions of wicked men, 
pretended to be ancient, but newly framed to deceive . true mea : 
and withall, how credulpus and inclinable our countreymen in 
formef times to them have been, we will fet down the truth, conr 
ccrning the fame. 

Certaine it is, thj^t tq foretell of things to come, is. a prerogative 
appropriated to the Holy Ghoft; and that thedeviU cannot j^^r^tf* 
cercy foretell of things to come, which notwithflanding, S. AufKn 
did fometinje hold that he could. But afterwards juftly retraced it 
in thefe words, Rem Jixi occultiJIimam audaciore ajfatkne^ quam dt-^ 
buiy Cs'f . ceriijimum eft damones turn prafcire. 

Now for the predjftions and foretellings of the Sibyls being 
Gentiles, fo long before the incarna^io^i of our $aviour Chrift; and 
piore direftly and particularly, of thofe high myfteries of the in- 
carnation and paifion o/Chrift,.the coming of Antichrift, the fub- 
verfion of Rome, and the end of the world, they are by the true 
propKcts of Almighty God, who fpake by the Holy Ghoft, well 
difcovered'; that wl^ile ^he church was in her cradle, thefe predic- 
tions were invented and fathered upon the Gentiles ; to the intent 
to make the dodtrine of the faid high myfteries of the gofpel the 
XPofe credible amongil the Gentiles. And if any fuch predrdtiona 
Had been by the faid Sibyls, oat of queftion thofe great lights of 
pature amongft the Gentiles, Plato, Ariftotle, Theophraftus, oc 
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fome other of thofe greut philofo^hers, that with great alacrity 
dived into the fecrets of all kinds of learning, would have found 
them out, and made fome mention of them. But befides the faid 
*'di{covery, fuch predi<ftions by the Gentiles and heathen perfons 
are ^ againfl the word of God. 

Alfo prediftions either of the time or end of the world, or that it 
is at hand, is not lawfuU. For the firft, * fee the firft of the Ait?, 
It is not for us to know the times and feafons which the Father hath 
put in his own power, &c. Fortl.e fecond, fee the fecond epiftle 
to the Theflalonians. I befeech you brethren, &c. that you be not 
Ihaken rn mind, or troubled, &c. as though the day of Chrift were 
at hand, let no man deceive you by any means. 

We have the rather faid hereof thus much, for that we have 
heard divers men boldly and confidently upon their numcrall calcu- 
lation to have erred herein. 
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* Cafaubone 
Exercit i. ad ap« 
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CAP. LVI. 
OF APPROVER. 



APR OVER, or approver, in Latin probatory is a perfon in- 
di6ted of treafon or felony in prifon for the fame, and not 

• difabled to accufe: he may* upon his arraignment, before 
any plea pleaded and before competent judges ^ confefle the indi<5l- 
ment, and take a corporal 1 oath to reveale all treafons and felonies, 
that he knows, and pray a coroner, before whom he is to enter his 
appeale or accufation againfl all thofe that are participes criminisy or 
of his fociety in committing of treafon or felony contained in the 
indi<5tment, thofe partners being within the realme : and if upon his 
appeale ^ all thofe partners be convicted, the king ex merito jufiitia^ 
is to pardon him. But it is in the difcretion of the court, either 
to fuffer him to be an approver, or after his approvement to refpite 
judgement and execution, untill he hath ^ convicted all his 
partners. 

Apro^oer,'\ ^ He is by Bra(!!lon called probatory by Britton, prcfvofy 
by the Mirror provor and approver : and his name putteth him in 
minde of his duty, viz, to prove and approve his accufation or 
appeale in every point, for « any fayler of truth difableth him in 
omnibus. And as he muft affirme the truth, and the whole ^th, 
before the coroner in his appeale : fo in the rehearfall of the ap- 
peale before the juftices, it muft agree with the appeale, 26 Afl*. p. 
19. and Bra£lon ubifupra, ^ In one record I finde him called ap- 
pellator. 

* PerfinJ] This cxtendeth not to a peer or a lord of parliament, 
for it is againft Magna Carta, cap. 39. for him to pray a coroner. 

* A man attainted of treafon or felony cannot become an ap- 
prover, becaufe (as the book faith) he is h&rs de la ley, Alfo though 
be t>e indided, yet if he be out of prifon, he cannot approve, 

19E 2.cor. 387, 19$. 3. ibid. 443. 17 E. 3. 13^ 

L 4 The 



Parl.28.E. i.ca. 
Nota, for con- 
fronting. 
* 9 H. 5. coi-. 
440.21E.3. iS. 
19 H. 6. 47. 
2 H. 7.' 3. 
12 E. 4. 10. 
3H.6. 50,51. 
*» I H. 5. cor. 
441. 3 H. 6. 50, 
51. in bank le 
roy. Pafch. 2. 
H. 4. cordoi 
rege pi. 6. 
^ 21 H. 6. 29* , 
b. Sc 34. b. 
^ Braa. lib. 3. 
fo. 122. b. Se 
152, &c. 
Britton. fo. 7. 
n. 17. 48. 
Mir. cap. I. } 
13. cap. 3. exec, 
ai provorsj . 
cap. 5. 

*i H. 6. 34; 
i2. E. 3. cor. 
460. 26. Am 
p. 19. 

'Pafch. 2H.4. 
coram rege. 6. 
8 II AflT. or. 17, 
21 E. 3. i8. 
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*» Mir. ca. i. § 
13. Stanf. pi. 
tor. 140. d. 



1 40 AC 39. 

i5E.3.cor.ii3. 

111^.7.5. 



^ »5 E. 3- 39. 



1 8 H. 5. cor. 

» 19 H. 6. 4. 
12 £. 4. 10. 
6 H. 6. cor. 131. 
19 £.2. cor. 
387. 
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•6H.6.ubifup. 
ai E. 3. to. 18. 
V. 3 H. 6. 

» Bradc. ubi fup. 
9 H. 4. I. 
a H. 4. 19. 

44E. 3. 44. 
Lib. 10. fo. 
76. b. 

12 £. 4. 10. 
ai H. 6. 34^ 35. 

40 Air. 39. 
xo £. 4. 14. 

I E. 3. 17. 
1 Aff. p. 2. 

a6 AfT. 19. 
8 H. 5 cor. 459. 
ai H. 6. 34- 
S2 £. 4. 10. 

^ Mich. 39 E. 3. 
coram rege Rot. 
97. SufF. 

7 E. 3* 7- 
ji H.4. 91. b. 
Of bauell fee 
more here, cap. 
Single combat, 
and the fecond 
part of the Infti- 
tutes, Weftm. u 
cap. 40. 

* 47 5. 3 5" 
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"k The Mirror faith, that woiDen, infants, idiots, lepers, qr pro- 
feflbrs in order of religion, or clerks, or perfbns attainted of felony, 
or non compos fnentisy cannot be approvers ; and Stanford added 
men above the age of 70, or maymed : ' becaufe fome of them . 
cannot take an oath, and none of them can wage battell. 

Indited,'] * For in any appeale cither by writ or bill the defen* 
dant ihall not become an approver: and before indictment, no 
perfon can approve, becaufe if his approvement be falfe, no 
judgement (whatfoever he confeflcd) can be given againd him, 
unltfTe he be indicled, ^ and no judgement ^dn be given againll 
him if his appeale be felfe, but of the offence contained in the 
indiclment, and fo are the books to be underllood. 

* If one be indicted ami approve, if after an appeale be fued 
againft him, the approvement ceafeth. 

Oftreafon or felony,] And that is only of that trcafon or felony 
that is contained in the indictment, as hath bin faid. " See Trin. 
3 H. 4. Rot. 19. coram rege Hertford. Probator in duello devicii 
appellat\ de alta proditione., * pro quo 'devious fufpenditur^ decapitatw^ 
et quart2riafua dkiduntur^ etjfmik ibid, Anglia^ 

Inprifon.] * Albeit he be indided, yet if he be at large, and 
not in priion, he cannot approve as before is faid. 

Competent judge ^ ^ As juftices of the kings bench, judices of 
oier and terminer, and of gaole delivery, but not juftices of peace,, 
becaufe they liave no authority by their com million to affigne a 
coroner. And by the fame reaion the lord high fteward of £ng^ 
land cannot aihgne a coroner in cafe of treafon or felony. 

Corporail oatL] Though the oath be generall of all treafou^ and 
felonies, yet in courfe of law no approvement can l)e, but of the 
offence contained in the indictment as hath been faid. And thi& 
oath and the accufation of himfelf make his appeale or acaifa« 
tion of another of the fame crime, to amount in taw to an indi£t«, 
ment. 

Particeps crimmis.] For it cannot be of another treafoa or fe- 
lony then is contained in the indictment. 

U^ithin the realme,] For if it vbe out of the realme* it wao^th 
. trial], and therefore the accu&tion or appeale not to be al« 
Ipvved, 

Ex merito jujlitia,'] And the reafon is, for that he riddeth the 
countrey of wicked and hurtful! mifdoers: whereby the kings 
peace is kept, and the fubjeCt enjoyeth his own quiet. And there* 
fore the king doth in the meane time give him wages. 

A man became an s^pprover and appealed five, and every 
of them jpyned bact^ll with him* Et Vellum pGrcuJfumfuit cum, 
omnibus^ et pobator dtvicit emnes ^inque in duello^ ^ftoru quntHor fyf- 
pendehantur^ et quintus clainabat ejjk clericumj it allocatur i et proiatat 
prdonatur : fo as the approver did and ought to fight in that cafe 
with all the appellees. But if there be two or more approvers 
againit one ipan of one felony, and he joyne battell with them all, 
and vanquiJ(h the firit, he is acquited againft the other. Concern* 
ing thQ proces upon an approvement and other incidents, you vmy 
reade in IVIr. juftice Stanford, wliich need not here to be ^e-^ 
hcarfed, 

• if the appellee joyne battell, or plead not guilty, and after 

the 
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the kiog pardonetb the approve*, the appellee (ball be dlfchargtd, 
and diaU not be arraigned at the fuit of the kiog. 

CoaviSUd,'] The appellee may choofe either to wage battell with Stanf, pL coc 
the approver, or to put himfelf upoa the countrey ; and if the ap- ^4*« 
pellee be found guilty by verdia, it ferveth as well for the ap- 
prover, as if -he had been overcome by battell. And therefore the 
book in 19 H. 6. ^$. is mifprinted, or mifreported : and the note 
of Fitzh. in abridging the cafe, tit* Coron. pL 6* in the end^ is 
againfl law« Ftd^Kou Pari. 17 £, 3,. nu. 3^. 



19H. 6. 35.1. 

Rot. Pari. 17 £• 
3. &u« 36* 
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OF APPEALS, 



OF appeals we have fpoken in the firfi and lecoad ports of the 
Inititutes, and «you may reade thereof in my reports, lib. 4. 
fo. 4O9 41, 42, &€. lib* S* fo. 105. zxr. lib. 6. fo. 44. 8o, 
lib. 7. fo. I3, 30. lib. 9. fo.\ 13. 119. WhereuDto we will adde 
a ^ cafo which was adjudged in an appeal, where the cafe> as 
touching the point of the appeal, was thus. Thomas Butghe, 
brother and heire of Henry Burghe brought an appeale of murder 
agaiaft Thomas Holcroft, of the death tifthe {aid Henry : the de* 
fendant pleaded, that before the corooer he was indided of man* 
flaughter, and before commilSooers of oier and terminer, he was 
upon that indidbment arraigned, a»d confelTed the indi^lment, and 
prayed his dergie, and thereupon was entred atria athifart vuhy 
^iid concluded, and demanded judgement, if that appeal the plain- 
tife againA him ought to maintaia; whereupon the plaintiie de- 
murred in hw. And in thia cafe three points were adjudged by 
fir Chriftopher Wray, fir Thomas Gawdie and the whole court. 

Firft, that the matter of the barre had been a good barre of the 
appeale by idie common law, as well as if tHe clergie had been al- 
lowed: for that the defendant upon. his confeffiou of the indict- 
ment had prayed his clergy, which the court ought to have 
granted, and the deferring 01 the court to be advifed^ ought not to 
prejudice the party defendant, albeit the appeale was commenced 
before the allowance of it. 

The fecond point adjudged was^ that this cafe was out of the 
^tute of 3 H. 7. for that Sie words of that a6t are. 



rirftpiTtoT 

the inftitutes. • 
5189,500,501, 
Second part pf 
the Inftitote% in 
Mag, Cart ca. 
34- W.I. ca. 14. 
fo.460.Cuft.de 
Norm. cap. 68. 
*» Pafcb. ao 
£lix. in the k. 
bench. Tho. 
HolcroAt cafe, 
and after, vis. 
Micb. 33. 3c 34 
Elis. between 
Katb. Wrote, 
late the wife of 
Rob. Wrotei pL 
ia an appeale 
againft Tho. 
Wiggidcf. CO. 
ram Kge^ for the 
death of her hu(« 
band, refolved 
againe accord- 
ingly. 



If it fortune that the iame felons and murderers, and accel^ 3 H. 7. cap. x. 
fories fo arraigned, or any of them to be acquited, or the 
principall of the faid felony, or any of them to be attainted, the 
wife or next heire of him fo flaine, &c« may have their appeal 
of the fame death and murder againft the perfons fo acquited, 
or againft the faid principals fo attainted, if they be alive, 
and that the benefit of his clergie thereof before be not 
bad. 



And 
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Cap. sy. 



11 HL4. II. 

PI. com. 306. b. 



Trin. 10 E. i. 
in Banco, Rot* 
56. Norff.. 
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Kpta bow the 
conduConofthe 
appeal of felony 
ought to be 
vhen the pUin- 
tif is mayhemcd 
and cannot make 
try all by battail. 
* See before c. 
t, high treafon^ 
io. 6. 1H.4. ' 
ca. 14. 

Glanv. 11. 14. 
Ci I. Bra^ooy 
lib. 3. fo. 118, 
]i9.Brittoncap. 
16 Mich. 4 H. 
fol. iiz* 



And in this, cafe the defendant Holcroft, was neither acquited 
nor attainted, but convicted by confeffion, and the benefit of 
clergy prayed,! as is aforefaid. So as the llatute being penall con- 
cerning the life of man, and madq in reftraint of the common law, 
was not to be taken by equity, but is cajiix omiJIus^ and left to the 
common law. 

As to the third it was objefted, that every plea ought to have 
an apt conclufion, land that the conclufion in this cafe ought to have 
beene, Et petit judicium fipradi^, Thmas Holcroft iteruni de eadem 
morte^ de ' qua femel cimviHus fuit^ refpondere compelli deheat. But it 
was adjudged that either of both conclufions was fufficient in law : 
and therefore that exception was dif^Uowed by the rule of the court. 

"Nuta^ the ancient law was, that when a man had judgement to 
be hanged' in an appeal of death, that the wife, and all the blood 
of the party (laine fhould draw the defendant to execution, and 
Gafcoigne laid, IJmtfuit in diebus nojiris, 

Richardus de Crek appellat quinque profelonia^ et offert dift atiocinare 
prr corpus fuum contra quemlihet eorumfeparatim. Ipji petuntfe allocari^ 
quod uSi appeltans dicit in appello fuo^ quod ipfi fregerunt ofiium Bnuini^ 
et non fpectficat ex parte domus illius pradihum oftium fcitum fuity et 
petunt judicium, Et Joh, Wanton unus defendenV defendit fekmdm^ et 
totum^ et paratus eft defender e per an pus fuumjicut curia confiderarjefit, 
Ricus dicit quod non potejt pugnare contra pradidum Johannem eo quod 
ipfe mahemdtus efi in humero fuo dexiro. Et pradiHus Johannes petit 
judicium deficut pi'^diSius Ricus appellando ipfum optulit di/rationare 
pradi^m Roiertum verfus ipfum tanquam fehmem prout cur^ conjider^ 
per corpus fuum^ et nullam fecit mentionem de aliquo maJtemio^ unde petit 
judicium de appello ifto. Et ideo cmfiderai'* eft tarn ad cakmpniam pra^ 
didi Henr. et aliorum^ quam pradiHi Johatmii^ quod appdlum ejus md- 
lum^ Set pro rege inquiratur ret Veritas j (ffc, 

* There lay an appeal of high treafon by the common law 
either in parliament before the ftatute of i H. 4. ca. 14. or in 
fbch of the kings courts as have jurifdidlion thereof triable by 
battail or verdict ; and this appeareth by all our ancient authors, 
and divers records, and fee in Bra6fcon, fo. 1 19. a. What pleas 
the defendant in the appeal of treafon may have, to diiable the 
plaintif to maintain his appeal, fee Fleta ubi lupra, and Britton ubi 
fupra. 

% & Z^. FleU lib. I. ca. 21. The Mirror cap. s. § 11. Pat. 25 S. 3. part. i. m. 
4. coram rege Rot. 22. &c. S H. 6. ca. to, F. N. B. 11 5. Lib. Intrat. Raft* 
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C A. P. LVIII. 
OF TREASURE TROVE. 

. Thefaurus inventus. 



TREASURE trove is when any gold or filver, in coin^ 
plate, or bullyon hath been of ancient time hidden* wherefo- 
cver it be found, whereof np perfon can prove any property, 
it doth belong to the king, or to fome lord or other by the kings 
grant, or prelcriptlon. 

The reafon wherefore it belongeth to the king, is a rule of the 
common law ; that fuch goods whereof no perioa can claim pro- 
perty belong to the king, as wrecks, ftrays, &c. Quod nm capit 
Chriftusy capit fifcus. It is anciently called • fynderinga^ of finding 
the treafure. And now let us perufe this defcription. 

Gold or filver^ For if it be of any other metall^ it is no trea- 
fure ; and if it be no treafure, it belongs not to the king, for it mufl 
be treafure trove. 

It is to be obferved, that veyns of gold and (ilver in the grounds 
of fubje^fls beipng to the king by nis prerogative, for they are 
royall mines, but not of any other mctall whatfoever in fubjefts 
grounds. 

W'herefoever .'\ • Whether it be of ancient time hidden in the 
ground, or in the roof, or walls, or other part of a caftle, ^ houfc, 
building, ruines, or elfewhere, fo as the owner cannot be known. 

Whereof no perfin canprwe any property.'] For it is a certain rule, 
^ Quod thefaurw non competit rf^', mfiquando nemofcit qui ahfcoudit the* 
faurum. 

Of ancient time hidden J\ ' Efi autem thefaurus vetus depcfitio pe^ 
funi^y ^c, cujus turn extat modo memoriae adeo ut jam dominum nm 
haheat. 

Belong to the kingj] • Where of ancient time it belonged to the 
finder, * as by the faid ancient authors it appeareth. And yet I find 
that before the conqueft, Thefauii de terra domini regis funt^ nifiin 
pccUfia^ vel coemeterio inv^iantur; et licet ihi inveniatur auru^ regis 
efty et medietas argenti eft medietas ecclejiity uhi ireventum fuerity qu€e- 
fungue ipfafuerit^ vel dives^ vel pauper. 

Bythekingf grant or prefcriptiofi.] 21 H. 6. tit, Prefcription. 4. 
22 E. 3. cor. 241. I H. 7. 33. 9 H, 7. 20. 46 £• 3. 16, Stanif. 
pi. cor. 39. b. lib. 5. fo. 109. b. 

The fmnijkment of him that conceakth^ tffc. it.] It appeareth by 
Glanviil, and Bradton alfo, that occultatto thefauri invents frauduUfa 
^as fuch an offence, as was puniihed by death. But it hath 
been refolved, that the punifhment for concealment of treafure 
^ove, is by fiqe and imprifonment, and not • of life and member. 

authors agree thereunto. « Glanv. li. i.e. ). li. 14. ca. 2. S E. 1. Cor. 436. %% 
jplajivt), ut)i fuD. Bra^on ai^d th? ot])er auchpn ubi fupra. * %% AIT. p. 99. 



Cuf^uni. deKor. 
ca. 28, 



• Inter legei 
H. I. ca. II. 
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Vid. Braft. If. 
2. fo. 222. Aori 
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, Fleta, iib. 4. ca. 
19. Rot. Pari. 3 
R. 2. nu. 42. 
27 Afl". p. 19. 
* Braa. I. I. fo. 
10. li. 3. 120. 
Britton, in, 3. b* 
7.b.a6. b. 7i.h. 
Mir. ca. i. § 3, 
& § 13. ca. 3. 
§. ifto. Glanv. L 
I. ca. I. li. 14. 
ca. 2. 

° In bundeil in- 
qiiifit. 3» E. 3. 
in Abbathia 
Sandae Mariae 
Bbonim. Bra<L 
ubi fupra. Non 
refert in quo loco 
bujufmodi the- 
^aurua iavenia- 
tur. 

*a2H. 6.Cor. 
446. 

^ Braft. ubi iii- 
pra, and the 
other ancient 
£. ^. ibid. 241, 
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Tht aacieot T9 ti^m the charge thereof helongeth,"] It belonged! to the oh 

authors ubi fu- fQx^^ 35 appcafcth by the ftatutc de officio cvrwattrih anm 4 E. i« 
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OF WRECK. 



SEE the fecond part^of the Infiitutes W. It cap; s, and the dn 
pofition upoa the fame. 



CAP. LX. 

Of Falfe Tokens, or Letters in other Men$ 

Namest 

33 H. 3, ca, I. jF ^ny perfon falily and deceitfully obtain into his hands any 
X moneys, goods, diattels, jewels, or other things of any 
perfon or perfons, by colour or means of any fane or privy 
tokens, or counterfeit letters made in any other mans name, 
&c, he ihall fuiFer fuch corredion by punifhment of his body, 
fetting upon the ptllory, or other corpoiall pain (except pains 
of death) as fliall be to him adjudged by the perfon and 
perfons before whom he ihall be coavided, widi a iaving 
to the party grieved by fiich deceit, fuch remedy by way 
c^ a^on> or otherwiibi as be might ba/ire had bjr the commoa 
law. 

Here it is to obferved, that upon tlus fiatute, ftir this offence thi 
offender caimot be fined, but corporall pun only iniided* 



[13+] C A P. LXI. 

OF THEFTBOTE- 

Stat WiU. ami* ^TiHEFTBOTE (defcribcd by aft of paHfament) ejt emauUjwH 
MACtrb m » captajm cmfiiieratme curiae domini regis : and.fo much the word 

fo. 6. ' fignifieth, Me behig talpcn for amends : theftbote^ that isn amends 

for theft. 
See Ret. ctaiif This offence is more then mifprifion of felony, for that is sot a 
an. s £. 1. 111.7. concealment of Us bare knowledge only : but tneftbote is when the 
fiAftr-j. J owndf 



* That!s,ft»Ia 
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owner not only kxiowes of the felony^ but taketh of the thief his Mir. ca. 2. ^ is, 
goods again, or amends for the fame to favour or maintain him, |^- 3- ^- 3 5 J* 
ttiat is, not to profecute him, to the intent he may efcajpe:* tot in ^X\^ ^°^ 
that cafe, if he receive the thief himfelf, and aid and maintain him ^xACubirupm. 
in his felony, then is he acceflory to the felony. And fq note a dU 
verdty, quando firoprietarius reetptt latrmmum^ et auanJo latronem^ 
But it a man take his fi;oods a^in that were ftollen^ it is no offence, 
unlefle he favour the thief, as is aforefaid. 

The puniihment of theftbote is ranfome and imprifonment : and 3^- 3* ^ot, 353* 
feeing the puniihment of theftbote, which is greater then conceal- 
ment of felony, is but ranfome and imprifonment, it ftandeth with 
reafon, that the puniihment of ♦ mifprifion of felony fliould be • See before in 
but fine and imprifonment. Theftbote is fometimes taken /r? i^ the chapter of 
latrocinioy for the thing itfelf (lollen from you. Mifprifion of 

You (hall read in ancient authors of redoubbors, addoubors, dc- "^^^9 c«. 3. 
lived of the French word addouBeur^ they are in law patchers, Britton, fo. 33^ 
botchers, or menders of apparell, that take * theftbote of cloth * ^l * 
(and change it into another rafhion) and are dwelling out of burghs cloth, ' 
^nA cities; becaufein thofe days burghs and cities were fo well go- 
verned, as fuch offenders were foon difcoverd : for they were not 
then commended,' for that they were populous, but for that the 
governors were provident in preventing of offences. 



CAP. LXII. 
OF INDICTMENTS. 

CONCERNING Indictments we have fpoken fomewhatin the 
firfl part of the Inflitutes. SeA. 194. 208. And you may read Sec the i pt oi 
in my Reports many refolutions concerning indictments, viz. ^le Inftitutes, 
lib. 4. fo. 40,41, 42. he. lib. 5. fo.'i2o, lai, laa, 123. li. 7, «^-'94»i9i- 
fo. 5, 6. 10. li. 8. fo. 57. 36, 37. li. 9. fo. 62, 63. 116. 118. 

We will add one point adjudged in the cafe between Burgh and Holcrofta cafe. 
Holcroft before mentioned in the chapter^ of Appeals, which was, ^^^^^' ^^^ 
that where it is provided by the ftatute de Artkfupa Cartas^c^p, 3. xheVsIme vws 
£n cafe de mort del home (deins le verge) w office del coroner appent as again refolvcd iai 
n)iews^ ei^enquejis de ceo faire^ foit maunde al coroner del pah que em" Wrots cafe, ubi 
Jemhlimml we le cormer del hoftelle royface loffice que appent^ &c. And ^"P'** 
m that cafe one man was coroner both of the kings houfe, and of 
the county, and the indiftment of manflaughter was taken before 
him as coroner both of the kings houfe, and of the county. And it 
was adjudged that the indiCtpent was good, becaufe the mifchief 
expreffed in the ftatute was remedied, as well when both offices was 
In one perfon, as when they were in divers : and therefore in this ^ 

Cafe the rule did hold^ Quando duo jura concurrunt in una perfojia^ 
gequttfftejl^ acfieffetin divefjiu r 1 

Richard Wefton, yeoman, late fervant of Sir Gervafe Elwys^ ^, I '35 j 
lieutenant of the Tower, and under the lieutenant, keeper of Sir burils^^cife '^'^ 
Thomas Overbury then prifoner in the Tower, was indifted : for Mich* V3 jae. 
th^ te the &id Richard the 9 day ci May an. ir. J a. regU^ in See before, ca.V^ 

^ the Of murder more* 

A of this caie. 



135 Of Indiftment^* C*p. 62* 

the Tower of London^ gave to the faid Sir Tho. Overbuiy poyfon 
called rofeacfc in broth, which he the faid Sir Thomas receivedT. 
Et ut tie Rich. Wefionpnefatum 'Tho, Over Bury magis celeriter interft^ 
€eret et murdrarety i junii anno 1 1 Ja, regis fupradzH. give to him 
another poyfon called white arfenick, &c. and that lo juUi an, 1 1. 
fuprad. gave to him a poyfon called mercury fubllraat* in tarts, ut 
fradtiV Tho. Overhuty magis celeriter inierficeret et murdraret : and 
that a perfon unknown in the prefence of the faid Richard Wefton, 
and by his commandment and procurement, the 14 of Septemb. 
AKffo II. fupraSii. gave to the faid Jbir Thomas a glvfter mixt with 
poyfon called mercury fublimat, ut pradiBum T%omam magis cele- 
riter interjiceret et murdraret, Et pradi^us Thomas Overhury de fcpe-- 
ralihus venenis pradiSlis et operationihus inde^ a pr^ediStis fepejalibus 
temporihus^ ^c. graviter languebai ufque ad i^ diem Septemh. anno 1 1 . 
fupradiSlo^ quo die di^us Thomas de pradiSlis feperalibus venenis obiit 
venenatusy 6'c. And albeit it did not appear of which of the faid 
poyfons he died, yet it was refolved by all the judges of the kings 
bench, that the in'di(3:nient was good ; for the fubftance of the in- 
ai£tment was, whether he was poyfoned cr no. And upon the evi- 
dence it appeared, that Wefton within the time aforefkid had given 
unto Sir Thomas Overbury divers other poyfons, as naniely the 
powder of diamonds, cantharides, lapis caufticus, and powder 
of fpiders, and aqua fortis in a glyfter. And it was refolved 
by all the faid judges, that albeit thefe faid poyfons were not con- 
tained in the indidlment, yet the evidence of giving them was fuffi- 
cient to maintain the indi<Etment: for the fubftance of the indid^- 
ment was (as before is faid) whether he were poyfoned or no. But 
when the caufe of the murder is laid in the indidlment to be by poy- 
fon, no evidence can be given of another caufe, as by weapon, 
, burning, drow'ning, or other caufe, becaufe they be diftind and 
feveral caufes: but if the murder be laid by one kind of weapon, 
as by a fword, either dagger, ftyletto, or other like weapon is fuf- 
ficient evidence, becaufe they be al under one claffis or caufe. And 
Vid.li 9,fo.67. afterwards, Ann Turner, Sir Gervafe Helwys, and Richard Frank- 
Mackalhci cafe | ^^ ^ phyfitian, (purveyor of the poyfons) were indicted as accef- 
iories before the faft done : And it was refolved by all the faid 
judges, that either the proofs of the poyfons contained in the indiA- 
ment, or of any other poyfon were fufficient to prove them accef- 
fories : for the fubftance of the indictment of them as acceffories 
was, whether they did procure Wefton to poyfon Sir Thomas Over- 
bury : and becaufe that not only Ann Turner, and Richard Frank- 
^ lyn, but fome of the degree of nobility were indi«fted as acceflbries 

in another county, viz. in the county of Midd. divers notable points 
% E. 6. cap. 24, were refolved upon the ftatute of a E. 6. Firft, if the acceflbry be 
in the county of Midd. where the kings bench is, and the princi- 
pal! did the felony, &c. in another county, that the court of the 
kings bench is within the words of that a(5t, viz. (and that thejuf- 
tices of gaol-delivery, or oier and terminer, or two of them, &c.) 
for the caufes and reafons given in the lord Zanchers cafe, lib. 9. 
fo, 117, 118. &c. Secondly, if the indi(^ment be taken in the 
kings bench, then the juftices fliall not write in their own names, 
quia placitafunt coram rege. Thirdly, divers prefidents were ftiewed 
wlaere the accelTory was in the county of Midd. where th^ kings 
bench fat, and the'princ^pall was attainted m another county, that 

■ (he 
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the jufticcs of the kings bench have removed the record of the at- 
tainder of the principalL before them by certiorari^ and fo it was done 
in the* lord Zanchers cafe, uhifupra. Tiie like preiident was fhewed 
in a cafe where the principallwas attainted in the county of Oxon, 
and the acceflbry was in Midd. and the kings ben^h fitting there, 
the jiiftices of the fame court removed the attainder before them by 
certicrari* Fourthly, it was refolvcd, that the lord fteward of . 
England, who is a judge in cafe of high treafon, or felony commit- 
ted by any of the peers of the realm, is within thefe words, juilices 
of gaol-delivery, or oier and terminer, bec^ufe be is a juftice of f 1 76 1 
oier and terminer, for his authority is by commiflioo, and the words i J J 
of his commiffion be after divers recitals, Et fuperinde^ auJiend*^ 
examinand\ et re/pondere compellend*^ etjine Mit* ter/ninand, : fo as he 
hath power to heare and determine. And where the words be [or 
any two of them] that is to be intended, where there be two or 
more juftices, and yet where there is but one, it extendeth to him. 
As the (latute of Merton, cap. 3. power being given to the (lierifFe 30 h. 6. 41. 
in cafe of rediJeifin, the words be, ajfumptis tecum coronatorihus 23 AIT* p. 7. 
flacitorum c:>rontr^ G/r. in theplurall number. And yet where there 
is but one coroner in the county the" ftatute extends therftinto, and 
the fhcrifFe fhalltake that one. Alfo the words of the ftatute are fur- 
ther. That then the juftices of gaol-delivery or of oier and terminer, 
or other there authorized: within which words, [or other there au- 
thorized] the lord fteward is included. Fifthly, if the record of 
the attainder were by writ oi certiorari removed out of London into 
the kings bench, then there arofe another doubt upon the faid fta- 
tute, if afterward any proceeding ftiould be had again ft any peer, 
for that the words or the ftatute be, The juftices, &c. lliall write 
to the cuftos rotulorum or keeper of the record where fuch prin« 
cipall ftiall hereafter be attainted ; and the attainder in this cafe was 
in Londop, and the kings bench was in Middlefex : fo as if the re- 
cord Ihould be removed into the kings bench in Middlefex, the re- 
cord ftiould not be where the attainder was had ; and confequently, 
the lord fteward could not write to the kings bench. And there- 
fore to prevent all qu eft ions, it was refolved, that in this cafe of 
the lord fteward, no certiorari ftiould be granted, but a fpeciall writ 
fhould be direi^ed according to the words of the faid aft to the 
commiftioners of oier and terminer in London, to certifie whether 
the principall was convift: or acquitted : and they made a particu- 
lar certificate accordingly, fo as the record of the attainder of the 
principall, did notwithftanding that certificat,' remain with the 
commiftioners of oier and terminer in London : fo as if any fur- 
ther proceeding ftiould be had, the lord fteward might write 
to them, as after he did in the cafe of R. earl of S. and F. his 
wife. , 

And it is to be obferved, that the ancient wall of London (a 
mention whereof doth yet remain) extended through the Tower of 
London ; and all that which is on the weft part of the wall, is 
within the city of London, viz. in the parifli of All Saints Bark- 
ing, in the ward of the Tower of London : and all that is on the, 
eaft part of the wall is in the county of Middlefex ; and the cham- 
ber of Sir Thortias Overbury was within the Tower on the weft: 
part of the {aid ws^ll, and therefore Wefton was tried withia the 
city oi London* 

And 
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•Mag. Cart. ca« 
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And where it is often (aid in many •lAs of parikmfnt^ ^ R^ 
*9* 5^* 3- ca.9. eoids, and ^ book eafes, that the kmf cannot put any num to an* 
SaL 5 Kli 3 ^*^*''» ^"' ^^ "**•* ^ apprifed.by indidment, pitfentntcnt, or other 
matter of record. True it is, in pleas of the croivn or other coai«> 
mon offiencesy nufances, &c. principally concerning others, or the 
publick, there the king by law muft be apprifed by indiAment, 
prefentment, or other matter of record : but the king may have 
an adion for fuch wrong as is done to himfelfe, and i^ereof none 
other can have any action but the kini;, without being apprifed 
by indi^ment, prefentment, or other matter of recore^ as a 

-r J ^ ' auare impeditt • qtuu^e ineumbravit^ a writ of ^ attnnt, * of 

fife^t7R.2r ^^^^ ^ ^«^*n"« ^^ ^^ * cfcheat, ^fcire/ac. pur repealer pM* 
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Of Councell learned in Pleas of the Cf ownc. 



See before cap. 2. 
Petit Treafon. 
lb* 29. 34. 

2£. 4. 22. 
unf. pi. cor. 
151. b. oiher- 
vne it 18 in an 
appeals which is 
the fult of the 
party. 

I. 



ill. 7. 12. 



WFIERE any perfon is indi£^ed of treafon or felony, and plead'* 
eth to the treafon or felony, not guiltv, which eoeth to the 
fa<5t bed known to the party ; it is holden that the party in 
that cafe (hall have no councell to give in evidence, or amage any 
miatter for him : but for as much as exfmih jus oritur it is neceflary 
to be explained, what matters upon his arraignment, or alter not 
euiity pleaded, he may alleage for his defence, and pray councell 
kamed to utter the fame in forme of law. 

And firll upon the arraignment what advantage he may take in 
cafe of high treafon by the common law. If it be for compaffing^ 
the death of the king> he may alleage, that m the indi£lment there 
i» no fuch overt or open a£t fet down in particular, as is fufficient 
in law or the like. For it is to be obierved, that in no cafe the 
party arraigned of treafon or felony, can pray councell learned ge^ 
neralJy^ but muft (hew fomc caufe. 

Secondly, in cafe of high treafon by force of any flatute, he may 



alleage, that the indi6):ment bein^ grounded upon a fhitute, the fla« 
tute is either miflaken or not puriued. 

Thirdly, of what matters he may take advantage equaUy eon- 
ceminff tliem both. He may alleage, that there was not at the tim^ 
of the nididment of high treafon, two lawfuU accufers, that is, two 
lawfull witneiTes. 

. Pourtbly, of what matters he may generally take advantage in all 
cafes of treafon and felony. He may alleage, that the offence ia noC 
certs^nly alleaged m re^e^ of ihe naatteri .tiin^, and places or that 



9- 



Cap* 64. . Of Principall and Acceflbry, 137 

he is not rightly named, or have not a right addition, or that the of- 
fences were done before the laft generall pardon. 

Fifthly, after he hath pleaded not guilty, what advantage he may S- 
take upon the evidence : he may alieage, that he ought to have 
two lawfuU witnelfes in cafe of high treafon to prove the fa£t againft 
him. 

Sixthly, he may take advantage in arrefl: of judgement, if the 6. 
verdiifl be found againft him, that the triall came not out of the ^jb. 6. fo 14. 
right pl^ce : as it fpll out in Arundels cafe, conviAed by a jury of Aruidcls calc. 
wilfuU murder; he informed the court that the jury that tried him 
came out of a wrong place, and thereupon he had councell learned 
affiorned him ; who indeed found, that the venhe facias was mif- 
awarded, and the court thereof by the councell being informed, 
judgement was ftayed. And that the prifoner may alieage thefe or 
the like matters, it is evident, becaufe for every matter in law rifing 9 ^- 4- *2. 
upon the fa£l, the prifoner fliall have councell learned affigned 
him, Alfo it is lawAill for any man that is in court, to informe the ^^fj^- "^' ^"P* 
court of any of thefe matters, left the court ftiould erre, arid the sec before fo. i^ 
prifoner unjuftly for his life proceeded with. And the reafon 
wherefore regularly in cafe of treafon and felony, when the party 
pleads not guilty, he was to have no counfell, was for two caufes. 
Firft, for that in cafe of life, the evidence to convince him ihould 
be fo manifeft, as it could not be contradi6led. Secondly, the 
court ought to fee, that the indiiftment, triall, and other pro- 
ceedings be good and fufficient in law ; otherwife they ftiould by 
their erroneous judgement attaint the prifoner unjuftly. 

Robert Qhirford counfelled the prior of the priory of Bin- Rot. clauf. 
ham in Norfolke, that John of Leicefter the kings ferjeant at 14 E. 2. 17. 
armes, comming to the priory with the kings writ of privie feale, *7 oa»b. 
ftiould not be admitted to the priory: for which counfell he was 
indicted in the kings bench, and depending the proces upon the ' 
indiftment, the king doth pardon him: and in the pardon is con- 
tained z.fuperfedeas to the juftices, commanding them to proceed 
no further. 
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Of Principall and Acceflbry. 

ALBEIT juftice Stanford hath well coUefted the books con- 
cerning principall and acceflbry, yet diverfa dejiderantur 7 
and neceflary it is, that fome things touching the fame ftiQuld 
be added, whith are very neceflary to be knowne. 

It is a fure rule in law, that in aha ptoditione mllns pateft effe acceffo* 
rius^ fed principalis folummodo. This rule being well underftood, 
will open the reafon of divers cafes, which yet are involved in 
darki>efle. 

High treafon is either by the common law, or by a<ft of par- 
liament: we will fet downe examples (which ever do Uluftrate) of 
both. 

JII.Inst. M ,' . a. dqth 



A^S 



Mich. 12 & i^ 
£112.296. Dieri 
Coniers cafe. 



, » 19H. 6.47. 
3 H. 7. 10. 
Stanf. fo. 3. See 
bcforecap. Trea- 

. fon. Verb. Si 
home counter- 
face le grand 
feale. 

*> Pafch. 4. Jac, 
Abingdons cafe 
refolveJ by the 
jufficcs. 

«M.i2&i3El. 
ubi fuprt. 
Sice before ca« 3. 
OfMifprifion of 
Treafon. 

* 7 H.'a' *7. 
ai E.4. 71. 
13 H. 7. 10. 
PL com. 
Lib. 4. fo. 41. in 
Heydons cafe. 
Lib. 9. fo. 67. 
Mackaliyescafe. 
& lib. II. fo. 5. 

« Lib. A. fa. 44. 
Vauxes cafl?. 
^ Pl.com. fo.474. 
Saunders cafe. 
Lib. 9. Si. Ag. 
nes Gores ca(e. 
See Pafc. 32. 
£.3. coram 
rege rot. 6e. Ph. 
Cliftons cafe. 
^2sE. 3.39.b. 
coc. 126. 
»6 Afl' 47. 
9 H. 4, I. 
j H. 6. 42. 

«26Aa:ubi 

fupt 

^ Mic. 7 R. 2. 
conm rege rdt. - 
ai. Cant. 



Of Principal! and Acccflbry. Cap. 64. 

A. doth counterfeit the kings coinc, riz. (hillings, and C. know* 
ing the fame doth receive A. and comfort and aide him : this coun» 
terfciting is high treafon by the common law in A, as hath been 
faid : and yet it hath beene holden that in this cafe C. hath not 
committed treafon : for fay they, in cafe of felony, a receiver of a 
felon after the felony done, knowing him to be a felon, is no prin-. 
cipall, but art acceflbry : and for that there is no acceflbry in trea- 
fon, therefore C. in the cafe before committeth no treafon; fot 
then in judgement of law he muft be a counterfeitei* of the 
kings coine within our ftatute of aj E. 3. which he is not: and 
therefore they fey, this is cafus imijfits^ and not wkhin any of 
the clafTes or heads of the faid aft of .25 E. 3. But all agree, 
that procurors of fuch treafon to be done before tlie faft done, 
if after the faft be dotie accordingly, in cafe of treafon, are prin- 
cipals, for that they are partkipes aiminh in the very aft of coun- 
terfeiting. 

•But fav ing reformation we hold, that if any man committeth 
high treafon, and thereby becommeth a traytor, if aiTy other ma» 
knowing him to be a traytor, doth receive, comfort, and aide him, 
he is gnuty of treafon, for that there be no«cceflbries in high treafon. 
^ And fo it was refoKed in the cafe of Abingdon, who received, 
comforted, and aided Henry Garnet fuperior of the jefurts, know* 
ing him to be guilty of the powder treafon, and accordingly Abing-^ 
don was indrfted and attainted of high treafon. 

« And where it is faid, that the faid offence in Conyers cafe was 
mifprifion of treafon, that cannot be, becaufe there was a confcnt, 
and not a concealment only : otherwife, high treafon being the 
hiVheft otfence, ihould have more favour, then felony : for the re- 
ceiver and comforter in cafe of felony is punifhed by death, 
and fo is not he that committeth rpifprifion of treafon. And 
kftly, this 18 no new treafon, but a partaking and a maintaining of 
the old. 

In cafe of felony there are ptineipals and acceflbries, 9fA acccf^ 
fories be of two forts, either before the offence be comnoitted, or 
after. S^e the fecond part of the Inftitutes, W. i. cap. 14. And 
concerning this, there be alfo certaine rules, ^ NuUus dicitUrfeU 
principalis J niji a^nr^ ant quiprafens efi ahettans^ out auxilians aRorem 
ad feloniarn faciendam. But this rule hath his exception : for « in 
cafe of poyfoning, if one layeth poyfon for one, or infufe it into 
broth, or the like, albeit he be not prefent when the fame is taken p 
and either the party intended, or any other b poyfoned, yet is he a 
priiicipall : and in that cafe, both the principall and procurer, or 
accefTory may be abfent. See the bookes aforefaid for acceffories 
before the felony committed, and ty here and in what manner the 
procurement fhall be faid in law to be purfued : the learning where- 
f>f is fo plainly fet downe, as the fame need not herein to be re- 
peated. ' Nullus dicitur accefforiur pojft felontam^ fed tile qui nov^ 
principalem felomam ferffe^et iTlum receptavit * ef comf&rtavlt, * And 
thereiFore if a man write letters for his deliverance, or in fevotnr 
of him, or the like ; he is no accef?bry, for that he received no* 
the felon. 

*> A vicar, which inftrufted" an approver which could tfot xfSsAt^ 
whiieft he was in prifcm, to reade, whereby he efcapcd, was adjudged 
no acceflbry to the felony. 

Cadya 
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Of Mifprifion. 
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Catlyn and Browne juflites of affife in the county of SufFolke 
put this cafe to all the judges- • A man committed felony in the 
county of Suffolke^ for which he was committed to the gaoie ; and 
R. an attorriy advifed the friiends of the felon to perfwade the wit- 
hefles not to appeare to give evidence againft him, "which was done 
accordingly. And it was refolved^ that neither the friends nor the 
attorny were acceflaries. to the felony, but that it was a great 
contempt and mifprifion, for which they might be fined and im- 
prifoned. 

^ The accefTory cannot be guilty of petit treafon,' where the 
priocipall is guilty but of murder. For accejjorius fcqnitur naturam 
fui ptintipalis, ' 

* If divers corr|mit any rtiurder^ or other felony, one man may « 7 H. 4, 27. 
be both principall and acceflbry to the other. 

_ See before cap. Clergie, that if the princippiU befoi'e attainder hath f » H. 4. x6. 
his clergie, the accefibry is difcharged. And note generally^ where ■ 
the principall before attainder is pardoned, or his life otherwife , 

iavedj the acceflbry is difcharged. 



^ M'c. II & 12 

El. the car- of 
Roberts the at- 
torny- 



^ See before cap. 
Petit Treafon. , 



CAP. LXVi 

Of Mifprifions divers and feverall : and fir ft of* 
Miiprifidn of Felony, &c* 

ir\ t mifprifion of treafon we have already fpoken, and of thd 
^-^ etymologic of the word* It remaineth now that we fpeak of 
other uSfprifioris. 

Mifprifion is twofold : one is crimen omijionii^ of omiflionj as in 
toncealement, or not difcovsry of treafon or felony : another is dru 
men commifionh^ of coramiflion, as in committing fome heynous of- 
fence under the degree of felony. 

Or mifprifion is of two forts, viz. paffive and a<Elive : paflive is 
of the nature of concealment^ whereof fome be by the corrrmoa 
law, and fome by H^tute. By the cpmrnqn law, as paflive mif- 
|>rifion, that is concealem6nt of high treafon whereof we have fpofcen r 
^nd paflive mifprifion^ that is concealement of felonyf whereof 
we are now. in: this chapter to fpeak. Some by ftatute : as if any 
be moved to make commotion or unlawfuU aflembly, and do not 
within tttrenty four houres declare the fame-to a juftice of peace, 
ikeriffe, maior, or bailiffe^ &g. concealetiient by juries, 3 H. 7. ca. 
i. 3J H. 8. ca. 6, &c. 

Now are we fpeak of concealement or not difcovery of felony. 
As in cafe of biih treafon^ whether the treafon be by the common 
law, or ftatute,tne concealment of it is mifprifion of treafort. So 
in cafe of felony, whether the" felony be by the dommon law, oi* 
by ftatute, the concealement of it is mifprifion of felony. 

. If any be prei^nt when a man is flaine, and omit to apprehend 
the flayer, it is a mifprifion, and fliall be puniflied by fine and im- 
prifonmenti 

And as the concealment of high treafon is higher by many de- 

. grees then the conce^iknent of fdony, fo the punifliment for the 

eoncealinent of the greater is heavier then of the icfler, and yet 

Ma the 
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the cohcealrtient of felonies in (herifs, or bailiffs of liberties is 
more feverely punifhed then in others, viz. by imprifonment by 
one year, and ranfome at the will of the king. From which pu- 
nlfliment • if any will fave himfclf he miift follow the advice of 
Bra<^on, to difcover it to the king, or to fome judge or magiftrate, 
that for adminiftration of juilicc fupplieth his place, with all fpeed 
that he can. 

Ncn enim debet mcrari in um loco per duas tio^es^ vel per duos dies^ nee 
debet ad aliqua negotia^ quamvis urgentijjifna^ fe cwvertere^ quia vix 
permittitur ei ut retrofpkiat. 

And this is intended of a concealment, or not difcovery of his 
meer knowledge : for if in cafe of high treafon, he that knoweth 
it, before it be done, and aflenteth to it, is particeps criminisy and 
guilty of treafon : and in cafe of felony, he that leceiveth the 
thief, and aflenteth to it, is accelTory. 

Sfce before in the chapter of mifprifion of treafon, that every trea- 
fciiand felony doth include, in it mifprifion of treafon and felony. Sec 
the ftatute of 23 FlI. ca. i. of milprifion, that is, crimen cotnmlffionis, 
Compaflings, or imaginatiojis againft the king, by word, with- 
out sn overt a<^, is an high mifprifion, as before is laid. ♦ In cogi- 
tatione fua ne detrahas re^i^ E^c. quia a^s ceeli portabiint vccem tuamy et 
qui habet ptiinas annuneiabit fentcvtiam^ 
ca. 10. V. 20. A If any mart in Weftminfter hall, or in any other place, fitting^ 

* <5ce tho fecond the couVts of chancerv, the exchequer, the kings bench, the Qom* 
partnf th^^ In- n^on bench, or before juftices of affife, or juftices of oier and ter- 
miner, (which courts arc mentioned in the ftatute of 25 E. 3. De 
prcditionlbus ) (hall draw a weapon upon any judge, or juftice, 
though he firike not; this^is a great mifprifion, ** for the which he 
fliall lofe his right hanc^, and forfeit his lands and goods, and his 
body to perpetuall imprifonment : the reafon hereof is, becaufe it 
tendcth ad impedimtnium legis thne, • So it is, if in Weftminftcr 
hal or any other place, fitting the faid courts there, or before juf- 
tices of aflife, or oier and tern^iner, and within the view of the 
fame, a man doth (Irike a juror, or any other with weapon, hand, 
(liouldcr, elbow, or foot, he fhall have the like punifliment; but in 
that cafe, if he make an aflault, and firike not^ the offender Ihall 
not have the like punifliment. 

* If any firike in the kings palace, where the kings royall per- 
fon refideth, he iliall not lofe his right hand^ unlefle he draw blood; 
but if he draw blood, theit his right hand fhall be llnicken off, he 
perpetually imprifoned, and fined and ranfomed* 

Note the law makes a great diflference between a ftroke or blow, 
in or before any of the feid courts of juflice, where the king is re- 
prefentatively prefent, and tlie kings court, where his royalJ per- 
fon refideth. For in the kings houfe (as hath been faid) blopd muft 
be drawne, which needeth not in or before the courts of juflice* 
but a ftroke only fuifiteth. Again, the punifhment is more fcvcrc 
in the one cafe, then in the other : fuch honour the law attributeth 
to courts of juftice, when the judges or juflices are doing of that 
which to juflice appertaineth : and the reafon is^ Quiajuftitiafirma- 
tuT folium. 

But note that by the ancient laws of this resto, flriking only in 
tliekin^s cc art was pun'.fhcd by death. • P^tde Lamhard inter leges 
h:^ ca. 6. Si qui j in regia pugnarit^ refms fuis cmnibus muWattir^ et 
fone morte rtiam pk^tndus^ regis arbiirium -et jus efio. Inter leges Gb- 

nuti^ 
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«»//, tap, 56. ^9/ quh in regia dimkarit^ capiiale ejlo, &J*f . Inhr leges 
.Aheredi^ cap, 7. Qui in regia dimicarif^ferrumve diftrinxcret^ capitcr^ 
ct regem penes arbitrium vit^ necifqve ejus tfto^ ^c, 

Peter Burchet prifoner in the tower, ftrbke within the tower •^Mich. 15 El. 
John Longworth his keeper, (who ftood in a window reading of |f '\"^''7^ " 
the Bible) with a billet on the head behind, whereby blood was etquYre oTthV 
ined, and death inftantfy enfued : this being v/ithout' any provo- Middle Temple, 
cation was adjudged murder, for which he was attainted/ and be- 
fore his execution (which was in the Strand over againft Somerfet 
houfe) his right hand was firft ftiiickcn off, by force of the ftatute 
of 33 H. 8. for that the tower was one of the queens flanding 
houfes or palaces. 

^ The kings palace at Weftftiinfter hath this liberty and priviledge, 
VIZ. Nulla citationes^ /lut fommonitiones^ liceant fieri cuicunque infra 
palatium regis JVtfim, 

^ Like priviledge hath Weftniinfter hall, or other place, where the 
kings jnftices, &c. fit, as by thefe following records appeareth. 

» Quia bedellus univerfitatis cjtari fecit }riL de Wivelingham infra * Mich. 12 E.3. 
cfiiumauU J^eflm, jufiiciariisfedentibus, ad compai end' coram canceU ^"'^'n ^«^geRot. 
■ /v^;» Pci»^ ^^ r r ' ' - • . . I »-» 101. Cant. 

lariOy CSTf . pro quo Je pofutt in gratiam regis^ committitur gaola^ ct Hen- 

ricus de Hai-tvocd^ ad cujusfeHam profecutusfuity committitur mar if dial , 
€t finem fecit 40. s» 

^ Matilda de Nyerford, filia WilMmi de Nyerford militis defunat, ^ P^^^'^^ <=«""» 
•did libell againfl John earl of Warren, and ^ Johan de Barro coun- ^''^lllX.'L 
tes of Warren the kings niece (in camitina dominie regime confortts apud^ W^ftm'"^ 
4iomini regis) in a caufe of matrimony and divorce, and the fame prafenti^ do- 
Johan de Barro was cited in the kings palace at Weftminfter, &c. It '"'"'» r^g's> an. 
was upon full examination of the caufe, adjudged in parliament *^ ^' ^ 
in thefe words, Quodfradiaum palacium domini regis efi locus exemp^ *" Ellanordaogh- 
ttis ah omni jurifdiaione ordinaria^ tam regia dignitatis et corona fua, ^5^^ vu\\-/^" 
quam Ubertatis ecclefia }Venm\ et maxtme m prafentia ipfius domim \\^^ earl or 
regis tempore parliamenti' fui ibidem : ita quod nullus fummonitionesy feu Barry alias Barro 
citationes ibidem faciat^ et pracipue illis^ qui funt de fanguine domini »« France, and 
regisy quibus major reverentia, quam altis [fieri debet ^ ^c, Confideratum ^^^ "'^"^^ ^^^ ^^'"^ 
efiy quod officiar'' committatur turri London^ et ibidem cufiodiatur advo- 
luntatem domini rens, • 

Here two things are principally to be obferved : firft, that this 
royall priviledge is not only appropriated to the palace of Weftmin- 
fter, but to all the kings palaces, where his royall perfon refides. Se- 
condlv, that this priviledge is to be exempted from all ecclefiafticali 
jurifdi6tion, regia dignitatis et cmonafua ratione^ ^c. 

If any doe refcue a prifoncr in or before any of the abovefaid ** ^- 3 
courts- committed by any of the aforefaid juftices, it is a great 
mifprifion, for which he and the prifoner aflenting to it, iliall for- 
feit their lands and goods, and their bodies to perpetuall imprifon- 
ment, but ftiall not lofe his hand, becaufc no ftroke or blow was 
given. ^ ' 

But it was refolved by all the judges, that where Tliomas Old- 
field, fitting in the court of the dutchy of Lancafter, with a knife 
ftabbed one Ferror a juftice of peace in the view of the faid court, 
-that the court of the dutchy wes none of the courts to make it a 
mifprifion to lofe his right hand, &c. but the offender w?is to be in* 
difted, and grievoufly fined. 

And in 9 EL one Guirling" ftroke another in. th^ WThitehall, Pafch. 9 Eltr. 

M 3 ' . fitting Guirling* cafe. 
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fitting the maflers of rcquefts, and it was then refolved by the 
court of kings bench, that it was not any mifprifion, for the which 
he fhould lofe his right hand, &c. but he was indi^ied and fined. 

Q///<a lipomas de Holbroke matius vioUntas impofuitfaper jfokannem da 
LoudJuim^ fi£fc. adfeffionem fuam ftdentan apud Gipnaicum^ et eum de^ 
mentitus efiy covixnlttitur iii parliamento turri London^ et fimtur 20. //. ei 
invenitfix militesmanucaptoi'eip%o bono gfftt^/uo. 

And where fome of the books abovefaid fay, that the offender 
fiiall forfeit his lands, and fome that hefliall be diflierited, yet the 
forfeiture of his lands is only for tearm of his life, (as before is 
faid:) for being no felony, the blood is not corrupted, nor the 
heir difinabled to inherit. And this fevere puniihment is at the 
fuit of the king, and the party may hare his adion, and it ftiaJl be 
tiied by the otticers and criers. And for fuch a flrokc Thomas 
of Whittefley recovered five hundred pounds, Trin. 9 E. 3. Rot. 
154. Midd. 

Britton faith, Afcuns trefpajfes font nequedent pluL funifliabk^ fi cmf 
tr^fpas fait en temps de peace a • thivalieis^ cu auters gents honorahk^ 
per ribaws^ ou outers viles perfons / en quel cafe Tims vohns^ ^f^ riboMse 
foit attaint alfuit de chefcun chivalier^ que il eytferue per felonjn fans it- 
fart del cbivaller que le ribaue perdfon pome dent il trefpaffa : to great a 
refpe(fl in thofe days was had of honour and order. Riljawe is 
taken here for a rafcall ruffiai^ There is a great mifprifion when 
any revenge is fought againft a judge, juftice, officer, juror, fer- 
jeant, councellor, minifter, or clerk, for that, which they doe in 
difcharge of their feverall duties, offices, and places, concerning the 
adminifiration of juftice. 

Roger de Hegham and others being juftices of oier and terminer, 
and fitting in the exchequer chamber, gave judgement for Mary 
late the wife of William Brewfe plaintif, againft William le Brevvfc 
defendant, which judgement was pronounced by Roger de Hcg-, 
ham. William de Brewfe demanded of Roger de Hegham if fie 
would avow the judgement, and (aid, Roger, Roger, now thou'haft 
thy will which of longtime thou haft fought: of whom Roger de 
Hegham demanded, What is that? to whom William de Brewfe 
faid, My (liame, and my lofle, and this I will reward orrecom-' 
pence, or I will think of it. Whereof he being indii!^ed and ar- 
raigiied, and confeffing the offence, the record fiith, Et quia ficut. 
honor y et reverentia^ qui miniftris domini regis ratime officii fuifaclvntur^ 
ipfo regi attribuuntur ; fc dedecus et contemptus miniflris fuis faSV eidem 
dmiino re^i inferuntur ; confideratum efi quod pad, IFillielmus de 
Brevfe^ dfcinhus in corpore^ capite nudo^ tena depofita^ eat e banco domini 
regis ubi placita teneritur in aula lFeflm\ per medium auhe pradiH'*^ 
cum curia plena fuait^ tfque ad fcaccarium (ubi delimit) et Undent 
veniam petit a prafato Rogero, &c, et poftea committitur turri Loudm^ 
ibidem moratur\ ad voluntatem regis* 

Note this exemplary judgement againft a gentleman of a great 
and honourable family. Qu.^libet pcena corporalis, quamvis nrifiinta^ 
major eft qualibet pcena pecuniaria. And in that record it is iaid, 
Quod dominus rexfilium fuum primogeniium^ et charifftmum Edwardum 
principe H'^allia^, pro eo quid qua dam vaba giofja cuidam mimfifjw. 
Sxertit^ ab hfpitio fuo fere pet dimidium anni Amovit, nee ipfum fiinn^ 
fitum in confpr^u fuo venire permijt^ qmufque diHo mimflr^ de S^ 
tranfgrejjimefatisfecet'at. 



Cap. 66. Of Confpiracic. 

Quim PefTUS de Scales mmatusfiiit Ricum de Wwrtln^wortliy qui fuit 
de eonfiUo Johannis de Moten^ de vita et membrls^ di^us Petrus invenit 
piegios de iijfto gffiu Jiio. 

There be many records for'abufing of juroiirs, viz.Pafch. lO 
E. 3^. Coram rege, rot. 87. Gilbertus Tvvift. Pafch. 26 E. 3 ibi- 
dem, rot. 22. EiTex, Tho. Hubberd, Hil. 7 H. 5. ibidem, rot. 24. 
Ricus Cheddre. Mich. 17 E. 2. Coram rege rot. 63. 

Percujjio clerici curia in veniendo verfus curiam^ CsrV. Trin. ii E. 2. 
Coram rege, rot. 42. London. Not o»ly thefe particular revenges 
abovefaid, but all other of what kind foeverare great mifprifions.. 

Alfo when any revenge is fought againft any man for complain* 
ing in any of the kings courts,ya/><?r gravaminibus'^ Cffc. for grievances, 
-&c. Quia deterret homines a querelis fuper gran>aminibus in forma juris, 
De hiis qui vindt^am fecerint^ eo quod aliquo modo fuper pradi^is gra^ 
vaminibus in curia domini regis conquejli fuerunt, 

yufiiciarii taxaverunt damna 2 marc^ fuper Wdlielmum Botesford^ 
eo quod minahatur quondam Haimfam de vita et membris^ eo quod iffa 
profequebatur ipfum in placito tranfgrejjionls* . 

We will conclude this point for private revenge with an ancient 
law before the conquefl. Si quis privato confilio illatamfbi injur iam 
vindicarity antequam jus aquum fibi dari poftulaverit, quod nomine vin- 
diSia eripuit reddito^ integrum rei pretium prajiato^ ct ^o folidos de- 
tendito. 

See iiX the fourth part of the Inftitutes, cap. Of the chancery, in 
ihc articles againft Cardinal} Woolfey, Artie. 4, 5, 6, 1 1. 41. 
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Of CONSPIRACIE. 



CONSP.IRACIE • is a confultation and agreement be- 
tween two or more, to appeale, or indi<ft an innocent faifely, 
and malicioufly of felony, whom accordingly they caufc to be 
indicted or appealed ; and afterward the party is lawftilly acquited 
,by the verdiA of twelve men : the party grieved may be relieved, 
and! the offender punifhed two wayes. Firft, by a writ of confpi- 
racy, which is a civill or common aftion at the fuit of the party, 
wherein the plain^ife fliall recover damages, and the defendant fliall 
be imprifoned. Secondly, by indi^flment at the fuit of the king, 
-the judgement whereof is cximinall : of which we are now to 
ipeak. ' • 

* Upon this fuit of the king, if the offenders be convicted, the 
judgement is grievous and terrible, viz. That they flial lofe the free- 
dom or franchife of the law, to the intent that he fliall not be put 
or had upon any jury or aflife, or in any other teftimony of truth : 
and if they have any thing to do in the kings courts, they Ihall 
come * perfoUm^ id efi^ by broad day, and make their attorny, and 

■ment 120. the like judgement as in attaint. See the firft part of the Inftitutes. 
^ Txin, 18 E. 3. Coram regt?, Ret. 148. Pafch. 32 E. 3. Coram wgc. Rot. 58. 
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143 Of Penfions, Cap. 67. 

forthwith return by broad day : and their houfes, lands, and goods, 
iliall be feiftd into the kings hands, and their houfes and lands 
eftrepped and wafted, their trees rooted up and errafed, and their 
bodies to prifon : all things retrograde, and again ft order and na- 
ture, in deftroying all things that have pleafured or nouriihed 
them ; for that by falfehood, malice, and perjury, they fought to 
attaint and overthrow the innocent. Which judgement in our 
books is called, a yillanous judgement. Firft, in refpeft of the 
villainy and fliame, which the party hath which receiveth it. 
Secondly, for that by the judgement he lofeth the freedom an^i 
franchife of the law, and therefore undergoeth a kinde of bondage and 
villany. And the reafon of this heavy and terri We judgement is : 
I. For that the offenders have confpired and plotted the death and 
fhedding of the blood of an innocent, a. That they do it under 
faire pretence of juftice and by courfe of law, which was inftituted 
for the proteftion and defence of the innocent. 3. That if they 
had attainted the in *jcent, he fliould have loft his life, (by an in- 
famous death) his lands, his goods, and his pofterity : for his blood 
thereby . ftiould have been corrupted, . &c. 4. All this falftiood, 
nialicej and perjury is committed in placito corona^ in a fuit fpr the 
king, which aggravateth and increafeth the offence j for that the 
king is the head of juftice, and a protestor of the innocent : and 
therefore at the kings fuit, and not at the fuit of the party, this 
yillanous judgement ftiall be given. So as the law hath excellently 
diftributed the remedies ; the private adion of the party to give 
him damages, &c. and the fuit of the king for exemplary punifli* 
ment. And it is to be obferved, that this villanous judgement is 
given by the common law^ (as in the cafe of aitaint) and not by 
force or any ftatute. 
S7 Lib. air. p. 12. King E. 3. demanded of his jufticesand ferjcants, whether divers 
men being indi6led of confpiracy for the indicting of R. of felony, 
were mainpernable or no \ aud tHcy anfwered the king exprefly, 
that they were not, in refpeft of the odioufncfle of the offence. 



[144] CAP. LXVII. 

Of Penfions, &c. received by Subjedls, of 
Foraine Kings, &c. 

5^c the fourth T T IS not lawfuU for any fubjeft of the king of England to take 

part of the In- 4 a pen lion, &c. of any foraine king, prince, or ftate (without 

CWe. ^ a' ^^^ the kings licenfe) albeit they be in league with the king of Ene- 

sigaiuiuJardinaVl ^^"^ » both, for that they may become enemies, and for that alio 

Wooircy,art.27. i^ is mifchievous and dangerous to the king himfelf and his flate| 

Vide p rJ. 7 as it appearetH by this oiftichon, 

R. 2, nu. 16. Principe ah extcrno I'eniunt Uthalia dtma^ 

V 2I ^^ * Qu^ejiudii fpecie^ f^*^y neremque ferunU 

Nemo pottft du%» And this was (fay they) the cafe of the lord Haftings chamber- 

hui dominnjcrJ Jajne to king E. 4. who in the fifteenth year of his raign, received 

•vire: eut en'm *• . . ^ ^ . • « r^^a^^ 
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4 penfion of two thoufand crowns yearly from the French king : *»'> «' altentm 
who being informed by juft. Catefbye his inward friend, and others f^^^^'f^ ""^ 
learned in the law, that the receiving hereof was an offence againft "tmcon'JLa '*' 
law, being defired by Pierce CIcrett a Frenchman (who paid the 4 Rcgum, ca^ 5, 
pen(ion) to make him an acquitance for receipt thereof for his v. 26, &c. Ge- 
difcharge, utterly refufed the fame. This report I do the rather ^^^' ^^^ 3 I'c- 
hold to be true, for that all our EngliHi hiftorians, (who fgr the "' ^jh.^'f","'^"" 
moft part rehearfe but the carkafle or outfide of any point in law) of a fuhie^^ata 
give great credit hereunto. And what ill coniequence this and fouldier or cap- 
other like penfions, nnd others of the councell of king E. 4. had, tain to a forain 
you may reade in our hiftories. prmcc, hereafter 

See the cafe in 7 R. 2. of • Spencer bifhop of Norwich ; and ^o/vd^f^Haij' 
there alfo the cafe of ^ Pierce Creffingham, and others : and of iMingjhd. 

f fir William EUingham and others, punifhed for receiving of Ston^ty &c, 

money, &c. of the French king, which drew them without the * ^**^- ^^f*« 

kings licenfe, to yeeld up caftles and forts in France eommitted to ^g *' ""' ^5* 

their cuftodv, puniftied by fine and imprifonment. 2-I ' ' ^ 

See the /ourth part of the Inftitutes, cap. of the Chancery, jur- ^ ibid. nu. 17. 

^c- ^7. againft pardinallWoolfey, « IW4. n»?f 34. , 
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Of Bribery, Extortion, Exadion, &c, 
And firft of Bribery. 
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BRIBERY is a great mifprifion ( i), when any man ia 'Fortefciic,ca.5f. 
judiciall place (2) .takes any fee or penfion, robe, or Jivery, 
gift, reward (3) or brocage (4) of any perfon, that hath 
to do before him any way (5), for dping his office, or by colour 
of his office, but of the king only, unleffe it be of meat and 
drink, and that of fmall value, upon divers, and grievous pu-« 
liiihments. 

This vfbrd [bribery] commeth of the French word Iriierj which 
fignifieth to devoure, or eat greedily, applyed to the devouring of a 
corrupt judge, of whom the Pfalmift fpeaking in the perlon ofpfj^j ,j ^ 
God, {?Xxhy Qui devorat pkheffi tueamficut efcam pants. Qui cogmfcit t>ro?. 28. ai. ' 
fnciem in judicloy turn bene facit : ijie pro buccella panis defirit veri" 
fatem. 

But let us pemfe the branches of this defcription. 

(i) A great mi/prifim,'] But it may be objected, that bribery in ^^^ p^j^ j,^^^ 
;a judge was fometime adjudged a higher offence. For whereas 24 i. 3. part 3. 
^t the affizes holden at Lincolne in the 23 yeare of E. 3. an exi- m. 2. and Rot 
gent was to have been awarded againft Richard Saldey, Hilde- P*^- »n°o *S E- 
brand Borefward, Guilbert Holliland, Thomas Derby, and Robert ^o?*Pvi"''^' 
Palderby, who formerly had been indicted of divers felonies before 25 E. 3. ^u, 10^ 
fir William Thorpe, chiefe juftice of the kings bench, and one of 23 E. 3. 
the juftices of aflize of the faid county of Lincolne, he the faid fir 
^ ' William 
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William Thorpe, to ftay the laid writ of exigent agakift them, te^t 
mmtera contra jwramentum Juum^ viz. of Richard Saltly, lo li. of 
Hildebrand, 20 li. of Holliland, 40 li. oi Derby, 10 li.'and of Dal- 
derby, 10 li. |Cing Edward the third appointed the earles of Arun- 
dell, Warwick, and Huntingdon,, and two lords, the lord Gxc^ 
and the lord Burghers' to examine this matter. Before whom fir 
William Thorpe being charged with the faid bribery, N(m potuif 
Anno 24 £.3* dedicercy ^c. Now the record faith, Cofifideratum ejt per diHos 
jufiiciarios ajppiatos ad judicand, frcundum voluntatem dcmini regh^ et 
fecundum regale fojfe Juum^ qubd quia fr adieus Willielmus de Thorpe^ 
qui facramentum domini Vifgisy quod erga p9fulum fuum hahuit cuftoditn^ 
dum^ fregit maliciofe^ f^^fi^ ^' rebeUiter in quantum in iffo fuit^ et ex 
caufis fupradiHis per ipfum Wlllielmumj ut pntdicbtm eft^ ex^rejfe cog-- 
tfius^fufpendatwry et quod ornma /fvr. et tenta,^ Sonet et catalla Jua rr- 
maneant foYisfaBa. This fentence feemeth to have his foundation 
as well upon the oath of the judges, (for the record faith) cwtra 
jur amentum fuum^ and the conclufion of the oath, and in cafe ye 
The cttA of the be found in any default in any of the points aforeiaid, ye ihall be 
^i8*E*t *"**** tf^/ voluntatem regis^ of body, lands, and goods, thereof to be done 
as pieafeth him : as alfo for that this lail claufe is enabled by au* 
%o E. 3. cap. I. thority of parliament (as they fay) in anno 20 E. 3. And hereupon 
they the faid lords were appointed to judge fecundum voluntatem do^ 
mini regisy et regale po/fe/uum^ according to the words of the oath 
and a6^ of parliament. And this judgement was repeated in anu^ 
25. to the lords, and affirmed by them. 

This prefident is not to be followed at this day for divers caufes. 
Firft, it feemeth by the violation of the kings oath, and of this 
word [rebellifer] and 6y the forfeiture of ?ill his lands and tene- 
r J jg T , ments to the king, that this offence fliould be treafon araibft the 
^ ^ ■* kin^, and then it being either high treafon, or petit treaion. it is 
taken away by the ilatute of 25 £. 3. De proditionihusy the fanoe 
being none of them, that are, there exprefled. And in all the records 
this word [felonice] is not to be found, as it ought to have been^ 
if it had been felony» 

Neither by the w6rds of the oath, or of the fuppofed a6t of 20 
£• 3. can the judgement (quod fufpendatur) be warranted : for 
thefe words [to be at the kings win for body, &c.] cannot be ex- 
tended to lofle of life, no more then the ftatute of Carlifle (fuhfih' 
the"ftai^of Car- ^isfaHura omnium^ qiue in potefiate Jua ohtinet) extendeth not to for- 
, lifle. * feiture of life, but to imprifonment, &c. viz lofTe of liberty, &:c. 

aoE. 3. cap. 4, But at this parliament, viz. in anno 20 E. 3. taking in hand of 
quarrels, other then their own, and maintenance of them is pro- 
hibited upon the paines aforefaid, viz. the paines contained in the 
faid fuppofed aft of 20 E. 3.^ cap. i. upon paine to be at our will, 
body, lands, and goods, to do thereof^ as mall pleafe us: which 
without queflion was never extended to lofTe of life, &c. but to 
imprifonment, as common experience daily teacheth. For luec eji 
2 R. 3. io. II. 'voluntas regLs^ vi%, per jujliciarios fuos etper legsm^ €s^f. Therefore ^s 
See 8 R % W ^^^ record appeareth, fir William Thorpe was pardoned and re- 

cap. J. Rot. ftored to all his lands. And we were defirous to fee the record of 
Pari. 10 R. 1.' the aft of 20 E. 3. cap. i. but there is no record of any fuch aft 
au. ^^ ill the parliament roll. And the very frame and compofition of it 

feemeth to be but a rehearfall of a commandment from the king : 
for the letter of it beginneth. Firfl, we have comnumdcd .all our 

jufliccs. 
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juflices, that they ihall from thenceforth do equall law, &c. and 
therefore juflly omitted out of the parlUment roll of a6is of par- 
liaments: and yet the imprinting of it iii^eflary, for that the 
fourth chapter of this pariiaoient hath reference to thepaynes con* 
tained in it. 
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It is enafted by Parliament anno 1 1 H. 4. in thefe words, vid. t h. 4: 

. nu. 99. & NoH, 

Item, ^e nul chancehr^ treaforer^ garden del prime feal Rot. Pari, anno 
founfelor le roy^ fernts. a councell del roy^ ne nul outer offi^ iiH,4.nu.»8, 
iier^ judge ne min'ijier le roy^ pernants fees ou gages de roy ***'*f*°*P"'****'': 
pur lour ditz offices ou fervicesy preigne en nul manner en 
femps a vener afcun manner de done ou brocage de ulluy pur 
four ditz offices et fervices a faire^ fur peine de refpmder ent 
roy de la treble que ijjint preignontj et de fatisfier la partie^ 
ft punys al volunt U roy^ et foit difcbarges de Jon office^ fer^ 
ivicej et councell pur toutf jours^ et .que^ chefcun que voiera 
purfuer en la dit matter^ eyt la fuite cibien pur le roy^ come pur 
fuy mefine^ et eit la tierce part delfomme^ de que la partie eft 
4uement convict 

~ By this aft of parliament, which is the judgement of the whole 
parliament, it appeareth, that, if that which is imprinted as the 
firft chapter of 20 £. 3. had been an aft of parliament, then this 
ftatute of 1 1 H. 4. would never have inflifted this kinde of pu- 
niQiment, which is other, and farre lefle, then that which is men- 
tioned in 20 £. 3. and whefe it is faid in this aft of 11 H. 4. 
(et ptmis at volunt le roy) that is, by fine and imprifoment by the 
court where the conviftion (hall be ; for, as hath been faid, hac ^ 
vduntas regis^ viz, per jufiiciarics fuos^ et Ugem fuam^ et non per domi" 
mm regem in camera fua^ vel aliter. 

So as by warrant of this aft of parliament we have faid, that 
bribery is a raifprifion ; for that it is neither treafon, nor felony; 
^nd it is a great mifprifion, for that it is ever accompanied wifh 
perjury. 

• True it is, that fir Thomas Weyland, chief jufllce of the 
court of common pleas, was attainted of felony, but it was not 
for bribery, but being guilty of f being acceflary to murder, for 
the which by the common law he was abjured the realm. 

Likewife Adam de Stratton chief baron of the Exchequer a man 
of great pofleffions and riches was attainted of felony by him com- 
mitted, all which I colleft upon records of parliament the fureft 
guides. For in the parliament holden in 18 E. i. in the fame 
year when he was attainted, I find two petitions, one preferred by 
himfelf in thefe words, Adam de Stratton petit gratiam regis ^ qu^d re* 
fiituatur ad aliquam. partem terrarum fuarum^ et de bonis fuis qua habuit 
tempore quofuit.* viz. 26000 li. 

The other by Margaret de Boteler in thefe words, Margareta 
qua fult uxor J oh. de Boteler^ de qua Adam de Stratton tenuit I2 //. 
10. J. in. London^ clamat habere ut efchaet\ Refpotijf. Rex non con" 
cefflt : quia in civitate nulla eft efchaeta nifi re^is. And at the fame 
parliament, fo. 3. it is refolved, nonfunt nifi tres forma brevis de 

efchaetay 



• Plac. de part. 
apud A/herugg 
ift Cro.Bp. anoa 
19 E. I. 

£c Holiingfh. 
Chron.pag. 284, 
285.beconfeirea 
felony, and ab- 
jured. 

, i:h7) 

Rot. Pari. 18 B. 
I. fo. p nu. 61. 

* There is aCpacd 
left in the re- 
cord. 

£t ibid. jku. 6^ 
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Rot. Pari. 20 
E. I, fol. 5. 



10 R. 2. nu. 24. 



Deot x6. 19, 



Pafch. 17 E. 3. 

Coram rege. 

Rot. 139. Effex. 

John Berners 

cafe. 

Rot: Pari. 7 R, 

2. nu. xa, 13. 



Anno 18 £. 3. 

• Since thcfe In- 
ilitutes fo was it 
refolved in the 
Star- chamber, 
Tria. 6 Car. 
Reg. in an in- 
formation 
azainll Bonham 
Norton and 
others. 
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efchaeta ; quia uilagaitt:^ vel fufpenfus^ vel ahjuravit regnum. And by 
confequence Adam de Stration feeing his lands efcheated, muft 
have the judgement of one of thefe three. Which we have added 
to anfwer fecret obje£tions that might be made out of the miftak- 
ings of our Chronicles. < " ' 

The reft of the juftices were removed, fined, and imprifoned, 
faviiig Johannes de Mettingham, and Elias de Beckingham, who 
to theii eternall memorv' and honour were found upright, and free 
from all bribery and corruption. 

It was petitioned in parliament, that the ftati^tes whereby the 
juftices of the one bench or the other ihould take no reward, ne be 
of any mans fee, may be obferved. The kings anfwer was, fthe 
king hath and will charge fuch juftices to minifter right, and will 
punifli the contrary, and therefore willeth'that all liatutes made 
touching them ^nd the barons of the exchequer, be made void. 

(2) JVJien any man in judiciall place ^ ^c\ For tlie difference 
between bribery and extortion is, that bribery is only committed 
by him, that hath a judicial! place, and extortion may be com- 
rnitted both by him that hath a judiciall place, or by him that hath 
a minifter?all office. 

And this offence of bribery may be committed by any that hath 
any judiciall place either ecclefiafticall or temporal!. Nm accipies 
perfonam nee muneraj (and the reafon is exprefled by the Holy 
Ghoft) quia munera e^cacant oculos fapientum^ et mutant verha 
juJioiTim. 

If bribery hath fo great force,^ as to blinde the eyes of the wife 
judge, and to change the words of the juft, Beatus iUcy qui excutit 
manus Juas ah omni munere, "Judex debet habere duos f ales ; falem fa- 
pientia^ nejit infipidus^ et faleju confcientta^ nejit diabolus. 

Though the bribe be fmall, yet the fault is great : and this appear- 
cth by a record in the reign of E. 3. Quia diverjijujticiarii ad au" 
diendum et terminandum aj/ignat* ceperunt de yohanne Bemers qui indic' 
tatusfuit^ 4. //. prof ami e habendo die deliherationis fua:^ finem fecefunt 
dpminf^ regi per liii M, marcas^ fo as they paid for every pound a 
thoufand marks. See before fir William Thorps cafe. Rot. ParL 
7 R. 2. the chancellour was accufed of a bribe of t;en pound, and 
his man four pound an4 certain fifti, which» though the tilings 
were fmall, yet it had been puniftied, if it had been proved. 

(3) Take anyfee^ robe, gift, or rezvard,] This is warranted by the 
oath abovefaid. 

But admit the party • offereth a bribe to the judge, meaning to 
corrupt him in the caufe depending before him, and the judge tak- 
eth it not, yet this is an offence puniftiable by law iathe party that 
doth offer it. 

(4) Brocage."] There is good warrant for this word by the faid 
a<fl of 1 1 H. 4. 

(5) Of any perjcn that hath to doe before him any way."] This hath 
his ground upon the oath aforefaid, fo as bribery may be committed 
not only when a fuit dependcth in foro conipitiofo (as it was in the 
cafe of fir Fr. Bacon lo. of S. Alban lo. chancellour of England, 
who for many exorbitant and fordid briberies \Vas fentenced by the 
lords of parhament, which you may reade Rot. Yzx\: anno 19 Ja- 
cohis regis) but alfo when any in judiciall place doth any thine 'vi^- 
tute or cohre officii^ though there be no fuit at all. For examjile, if 

th< 
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the lord treafurer for any gift or brocage, (hall make any ciiftomer, * R- » ca. ». 

controller, -or any officer or miniller ©f the king, this is bribery, ^%^^^ ftatutcof 

for he ought to take nothing in that cafe by the uatute of 1 2 R. 2. ^ * * *^*' * * 

but that he make all fuch officers and miniiicrs of the beft, and moft 

lawfuU men, and fufficient for their eftimation and knowledge* 

(An excellent law tending greatly to his majefties advantage, to the 

good ufage and encouragement of merchants, &c. and generally to • 

the advancement of commerce, trade, and traffique, the life of this 

ifland.) Reade this ftatute, for it is of a large extent, and the fta- 

tute of 5 E. 6. for they are laws made contra ambitum^ and worthy 

to be put in execution, for they prevent bribery and extortion; 

for they that buy will fell. 

Vendit Alexander claves^ altaria facra : 
Vender e jure potefl^ emerat tile prius. 

And that the ftatute of J E. 6. doth extend as well to ecclefiafti- ^'l- ^ Jf« »» 
call oflices, as temporall, which concern the adminiftration and o'"^eye„**^^ 
^execution of juftice. And it was refolved in the cafe of doctor see iTercafterc*! 
Trever chancellour of a bifliop in Wales/that both the office of of Simony, and 
chancellour and regifter of the bifliop are within that ftatute, be- the i. partof 
caufe they concern the adminiftration of juftice. ^^*L^"^''- ^^^ 

* L. Earl of M. lord treafurer of England took colore officii di- FRot^Pad^i 
vers -bribes, &:c. And namely where the farmers of the cuftomes ja. regis. 
exhibited a petition to have certain juft allowances, which his ma- 
jefty referred to the faid lord treafurer, who long delayed the peti- 
tioners, uiitill they gave him fevcrall bribes, and then he gave >vay 
to relieve them. Foe this, and other his briberies, extortions, op- 
preflions, and other grievous mifdemeanours in his feverall offices 
of the lord treafurer, and mailer of the court of wards (no fuit 
being in any of thofe cafes depending) upon complaint, and 
charge of the commons in this parliament, and after evident proof 
and often hearing of the caufe, the lords of parliament (tlje lord trea- 
furer being brought to the bar by the gentleman uftier and ferjeant 
at arms, and kneeHng till he was commanded to ftand up) upon 
the petition of the commons by the fpeaker gave this judgment 
againft him by the mouth of the lord keeper in thefe words. This 
high court of parliament doth adjudge. Firft, that you L. Earl of 
M. now lord Treafurer of England mall lofe all your offices which 
jroH hold in this kingdome. 2. Aixl ftiall be for ever uncapable of 
any office, place, or imployment in this ftate and common-wealth- 
3. And that you fliall be imprifoned in the tower of Londoa ' 
during the kings pleafure. 4. And that you ftiall pay to our fo- 
veraign the king the fint of 50000. li. 5. And that you fliall 
never fit in parliament any more. 6. And that you fliall neVer 
come within the verge of the kings court, as by the faid roll of 
the parliament appearetli, which is worthy of your reading at large. 

In anno 21 H. 8. by articles under the hands of all the lords of 
the privy councell, (wjiereof fir Thomas Moor then lord chancel- Anndai H.f* 
lour was one) and of the princfpall judges of the realm, which I ^^ ' .' 
have feene, cardinall Woolfey was charged with divers briberies, 
jiamely in the eighteenth article, in thefe words. Alfo the faid 
lord cardinall conftrained all ordinaries in England, yearly to 
compound with him, or elfe he would ufurp half, or the whole of 
llieir jurifdi6lion by prevention, not for good order of the dio. 
ces, but tp extort treafure: ,for there is never t poor archdeacoa 
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ai H. S. ca. 5. 
Vide a R. 1. 
Rot. Pari, 
nu. 46. 
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in England bat that he paid to him a yeerly portian of 16$ 
living. 

If any ordinary, &c. having power by the ad of 21 H. 8, to 
grant the adminiitnition of the goods of hitn that dieth inteftate^ 
or as inteftate, to the widow or next of kin» Sec* take any reward 
for preferring of any peHbn, before another, to the adminiffaration^ 
it is bribery. 

Si quis contra fas et leges adminiftrarit^ vel praodio^ quod inalutm ha-^ 
htef'ity judicarit per per am^ out denique nummmhtm fe judicem proi". 
iuerity pntprii capitis afiimflticne Anglorumjute regi damnatur^ nifi qui* 
dem legum id acculijfe infcitia^ ^c. 
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Of Extortion, Exaftion, &c* 



* Lib. 10. fo. 
loi. & 102. 
Bcawfages cafe. 
See the i. part 
ot' the Inftitutcs 
fcft. 701. verb. 
[ Extortioners] 
2. part of the In- 
ftit. W. I. ca; 
26. The 4. part' 
of the Inftitutes. 
ca. Chancery in 
the articles 
again ft Cardinall 
>Voolfey, art. 3. 
*>Trin. 2S'E. 3. 
Coram regc. 
Rot.37Eboruin. 
« Hil. 20 E. 3. 
Coram rcge. 
Rot. 159. NorfF. 
*• Ibidem in the 
fame roll. 
« 1 E. > ftat- 2. 
ca. 15. 
« Nota. 



' Int. inqu'fit;, 
apud («ancefton 
Coram Rogero 
Loveday^ and 
Waltero de 
Wynborn, an. 
6£. ;[. Cornubt 



TH I S 19 another great • mifprifion bccaufe it is accom|mnted 
with perjury. Hereof you may read in the firft part of the In* 
ftitutes, fe^. 701. See alfo in the fecond part of the Initi- 
tutes, W. I. cap. 26. and cap. 10. And in the fourth part of the 
Inftitutes, cap. Chancery, in the articles againft cardinall Woolfey,' 
article 3. Extortion of Ordinaries b Ranujiatores homirmm^ extortion 
natores Jiominum : a rancunnier, an extortioner of men. 

* The collectors of the fifteens were comniitted to prifon, for 
that they took of every town eighteen pence for an acquit- 
tance. 

'* A coroner was committed to prifon, becaufe he would not. 
take the view of the dead body, before he had received for himfelf 
fix (hillings eight pence, and for his clerk two fiiiilings^ and was 
fined at forty (hillings. 

• If any of the kings councell or his .minifters doe exa6t a bond of 
any of his fabjefe, to come to the king with force and arms, &c; 
when they fhould be fent for, fuch writings are to the kings disho- 
nour ; for that every man is bound to do to the king as to his liege 
lord, ^ ai that appertaineth to him, without any manned of writing^ 
(note the generality hereof) and fuch writings are to be cancelled* 
as by the a'dt appeareth. 

Hereupon (by authority of this parliament) thefe condufiontf 
doe follow. Firft, whatsoever any fubje<5t is bound to doe to the 
king, as to bis liege lord, no bond or writing is to be exa6ted of 
the iiibje6l for doing thereof. Secondly, whatfoever bonds or writ- 
ings are to the kings difhonour, are againft law. Thirdly, whether 
fuch bonds or writings be made to the king or any other, the bonds 
or writings be void. 

« If a bifhop or other ecelefiafticall judge, or minifter, doth exa6f 
a bond or oath of any perfon in any cale ecclefiafticall, not war- 
rantable by law, tlie bond is void, and this exaction is pnniftable 
by fine, &c. the record is very long, but worthy to be read. Setf 
Kot. Pari. anno% H. 4. nu. 15, 16,' !?> i^> 19^ ao. C3ficellene 

matter 
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tsaotee concerning fees in courts of juftice, and m tiie lungi houi- 
hold. 

^ OJlcudh ittdi^4itus Je citando^ et afiigendo pbiriaosy nm p$tf/l de- 
Scefe^ et petit quod admittatttr adfinem^ 

* Contra fetpufirtitores^ cofnmiffarios^ et alise ^c' efnfcopwrm pr9 
cuptiwe feodorum^ priitfquam deherU pro tefiamentis prohandis* 

^ The extortion of the clergy, and of their ininifters to be en- 
quired oi by jnftices of peace. 

Reiblutions upon the ftatute of 21 H. 8. ca. 5. 

' If a man makes his teftament in paper, and dieth poCefled of 
goods and chattels above the value of faty pound, and the execu- 
tor caufeth the teftament to be tranfcribed in parchment, and bring- 
cth both tO/the ordinary, &c. to be proved : it is at the elec^on of 
the ordinary whether he will put the feal and probate to the ori- 
ghudl in paper, or to the tranlcript in^ parchment: but whether he 
p«t them to the one or the other, there can be taken of the exe- 
cutor, &c. in the whole but five Ihillings, and not above, viz. two 
ihiUings fix pente to the ordinary, &c. and his minifiers, and two 
ihillings fix pence to the fcribe for • regiftring the fame : or eHethc . 
£rid fcribe to be at his liberty, to refiiie thofe two ihillings and 
iix pence, and to have for writing every ten' lines of the fame 
teftamefit, whereof every line to contain ten inches, one penny. 

U the executor defire that the teihmcnt in paper may be tran- 
fcripted in parchment, he muft agree with the paaty for the tran-^ 
fcripting ; but the ordinrry, &c. can take nothing for it, nor for the 
examination of the tranfcript with the original!, but only two ihil- 
lings fix pence for the whole duty belonging to him. Where the 
goods of the dead doe not exceed an hundred ihillings, the ordi- 
nary, &c< ihall take nothing, and the fcribe to have only for writ- 
ing of the probate fix pence, fo the faitl teftament be exhibited in 
writing with wax thereunto affixed ready to be fealed. Where the 
goods of the dead doe amount to above the value of an hundred 
ihillings, and doe not exceed thefumme of forty pound, there ihall 
be .taken for the whole but three Ihillings fix pence, whereof to the 
ordinary, &€. two ihillings &x pence, and twelve pence to the 
fcribe for regiftring the fame. Where by cuftome leflTe hath been 
taken in any of the cafes aforefaid, there leiTe is to be taken. And 
^here ^y perfon requires a copy, or copies of the teftament fo 
proved, or inventory fo made, the ordinary, &c. fliall take for the 
ferch, and makingof the copy of the teftament or inventory, if the 
goods exceed not an hundred ihillings, i\x pence, and if the goods 
exceed an hundred ihilKngs, and exceed not forty pound, twelve 
pence. And if the goods exceed forty pound, two ftiillings ^x 
pence, or to take for every ten lines thereof of the proportion before 
tehearfed, a penny. 

When the party di^ inteftate, the ordinary may difpofe fome- 
what in pious ufes, notwithilanding the faid a6^ of 31 E. 3. but 
withthefe cautions, i. That it be after the ad miniftration granted, 
and inventory made, fo as the ilate of the inteftate may be 
known, and thereby the fum may appear to be competent. 2. The 
Bdminiftirator muft be called to it, 3. The ufe muft be publiquc 
and godly. 4. It muft be expreflfed in particular. And, 5. There 
muft be a deq^e naade of it, and entred of record: fo in cafe of 
4 coipmutatioi} 
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edmthutation of penance, it mufl be after fentence^ and mttahs 

mutandis^ ufjupra. 

> H. 4, ci. 10. Whereas tvventy4 forty, or an hundred be indiiEled of one felony, 
pr one trefpafle, and all plead to an ifliie, as not guilty, the clerfc 
, of the crown of the kings bench, ought not to t-ke for the venire 
faciasy or for the entring of the plea, above two (hillings, but the 
faid clerk did take for every fuch name by extortion two fhillings. 
It is ordained and eftablifhed, that the faid clerk oi the croun, (hall 
take no more then hath been duly ufed of old time. And moreover 
^ our foveraign lord the king hath charged the faid juftices of the' 

kings bench, that no extortion be done in th'is behalf in the bench 
aforefaid, 

« H. 4. CI. 8. The chirographer of the king in the common bench for making 

and writing of every fine levied four fliillings, and no more, up- 
on pain (ir he take more) to lofe his office, be expelled the courts 
one years imprifonment, and to pay to the party grieved his treble 
damages. ' 

a H. 4. ca. 23. The fees to the marfball of the marfhalfea of the kings houie, you 
may read in the ftatute of a H. 4. Vide 9 R. 2. 'cap, 5. 

33 H. S. cff. 39. If any auditor of the exchequer, dutchy of Lanc\ or court of 
wards take more then three fliillings four pence, for the enrol- 
ment of any letters patents, decree, grant, or indenture of leafe^ 
he fliall forfeit, for every penny fo taken, fix (hillings eight pence* 
Munera ne capias^ uncus latet hamus in efca : 
Nulla carent vifco munera, virus habent. 



CisO CAP. LXX. 

OF USURY. 



J7 R %. ca, 9. 
13 Eliz. ca. 8. 



USURY is a contrail upon the lone of mcmey, of givirig 
dayes for forbearing of money, debt, or duty, by way of lone, 
chivifance, (liifts, (ales of wares, or other doings whatfoeven 
Ufura dicitur ah ufu et are^ quia daturpro ufu neris : or ufurmdicitur^ 
quaji tgnii urens, ' 
l5eut. cap. 21. And firft, uiury is dire6lly againft the law of God. And thife 
Exo. 22. Levit, reafon wherefore it was permitted by the law of God for an Hebrew 
^ij. F.zcch. 2. to an infidel], w?^ ; becaufe it was a mean either to exterminate, or 
Ffal. 15. ^Q depauperate them, as they lliould not be able to invade, or in-» 

jure Gods people. ' ' * 

€ J - Eliz. cap. 8. ^ -^"^ it is adjudged by authority of parliament, that all ufury 
lac cap 1", ^^'"§ forbidden by the law of God, 19 finnc, and deteftable. And 
ja . ap. y. .^ .^ ^j^^ enacled by pariiiament, that all ufury is unlawfull, that is to 
fay, againft the lawes of the realme. Let us therefore fee what for- 
mer laws have provided herein. 
<J See theCuft.de ^ Siquis de ufura conviSlusfuerit^ omnes resfuas amittat. 
Norm. cap. 20. « Ufurarii cmnes >«, five teftatus^ Jive intefiatus decejjerit^ dtmiini 
Ira. leges S. re^is funt : vivus autem nonfidet aliquis de crimine ufura appellari^ nee 

eGll "ITb corroinciy fed infer c-/eteras renins inquifitiones folet inquiriy et prcdfari 
cap. i^l' • tihque in tali crimine decejjijfe per iz legales hmines de viccneto et per 
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Of Ufuty. 

Ouv pr^hato in curia^ tmnes res moMleSy et omnia 
ipjtus ujttrai'ii mcrtui^ ad ufits domlni regis capien^ 
inveniantur res ULe, Hares quoq\ ipjius^ hac 
eadem de cauja e^haredatur fecundum jiis regni ; et dd dominum^ vel d»^ 
mines revertetur harreditas. Sciendum tamen^ quodjiquis aliquo tempore 
vjurarius fuerit in vitafua^ et fuper hoc in patria puhlice defamatusyfi 
tamen a tkliSio ipfo ante mmUmfuam deftiterit^ et po^itentiam egertt ; 
pofi mortem ipjius^ ilh^ vel res ejus lege ufurarii minime Ctn/ebuntur, Opor- 
tet etgo conftare quod ufurarius dfcej/irit aliquis ad hoCy ut de eo tanquam 
de ufurario poft mcrtem ipjius judicetur^ et de rebus ipjius^ tanquam de re^ 
$U5 ufurarii difpofiatur. 

Vide leftatute de Mtrton^ cap. J. et Fleta^ lib. 2. ca. 50. ^ Mani^ 
fefius ufurarius eft intefiabilis, 

' Et inter les conftitutions ordeins p. les viels rayes Alfred^ ^c, ordeinefuit 
^ue les chattels dei ufurers fuiffent al roy, et que les heritages des 
ifureri remeiffent efcheats alfeigniors desfees^ et neferi* interre infanc^ 
iuary, 

* Item^ atrox injuria efi^ qua omnium mobilium amijimem confert 
et legem iioeram eiufert^ qua locum kabet in ufurariis Chriflianis, 

^ Ad 16 Artie, de ufuris refpondetur : quod licet epifoopis pro pec^ 
(ato illo penitentiam ufurario injungere falutarem. Sed quia committendo 
iifuram^ ufurarius furtum committit^ etfuper hoc eft convi^us^ catalla et 
M ufurarii t ficut catalla fnris^ funt regis^ et ft quifequi voluerint cm * 
ha hujufmodi ufurarium^ refiituantur eis bona fua^ qua ipfi ufurarii per 
ufiram extorferunt. 

^ And it appfeareth by Brafton, that it was an article of the 
tharge of inquiry by jxirfices in eire de ufurariis Chrijlianis mortuisy 
quifiterunty et qua catalla habueiunty et quis ea habuerit. Et quhd nullus 
fecipiet uft&am arte vel ingenio. And divers were indifted for taking 
of ufury before juftices in eire, and fome were pardoned by the 
king, and others not. 

, In ancient time a great revenuei by reafon of the ufury of the 
Jewes came to the crown : for betVeen the 50 year of H. 3. and 
the 2 ycare of E. i . which was not above feven yeares compl/sat, 
there was p2ud into the kings coffers four hundred and twenty thou- 
fand pounds of and for the ufury of the Jews. And yet that excel- 
lent king for divers weighty feafons worthy to be written in letters of 
gold, did by authority of parliament utterly prohibit the fame^ in thefe 
words. Forafmuch as the kijig hath perceived that many evils and 
diiheri(bns of the good men of his land had come to pafie by the ufu- 
ties which the Jews have done in times paft, and that many fins and 
offences have rifen thereupon : albeit he arid his ^unceftcrs have 
had great profit thereby of the Jews j notwithftanding for the ho- 
hour of Go^y and for the common profit of his people, the king 
hath ordained, and edablifhed, thatSio Jew fliall take ufury, &Ci 
Before this time Jews were divers times banifhed this realm, but dill 
they returned again. But thk wife and worthy king by authority 
bf parliament baniihing their ufury^ put the Jews mto perpietuau 
fcxile into foram countries^ where ufury was tolerated* By which 
aft it appcareth that the ftippreflion of ufury tendeth to the honour 
of God, and the common profit of the people. 

Bv which authorities and records, and by many others that 
thight be remembred, it appeareth that by the ancient laws of this 
realm ufury was unhwfull, and punilhable, although the punifh* 
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ment was not always one, but fometimc greater, and fometimc 
leiTer : and therefore at the parliament holden in the fifteenth year 
/15E. 3. ca. 5. of E. 3. It was enaded, and declared, according as it had been 
fometime holden, that the king and his heirs iliould hav^ conufancc 
of ufurers after their, death, and that the ordinary of holy church 
fliould have conufance of ufurers alive, for as much as to them it 
appertain*^, to compellthem by the cenfures of holy church, for the 
(in, to make reftitution of uluries taken againft the law of holy ^ 
church. But this ftatute was afterward ^^pealed, as hereafter fliall 
apjxar. 
Hll. 6 E. 3. J.'Jiannes Hopd convi^us per juratores pro ufura cafund* lis. Sd, 

Coram rcgc rot. pro 20 s. praftand\ etjic de Jimllibus. 

130, Norft*. Many of the citizens of London giving over trade and traffick 

ft>'^^i Moi^ne* ^^'^*'^'^ ^^ ^^-^ ^^^^ of the comfnon-wealth, and fpecially of an iland) 

tafeJ ' ^"^ betaking tliemfelves to live upon ufury, Sir W illiam Walworth 

being lord maior, by the advice bf the aldermen his brethren, took 

fuel) good and ftri(51: order for the execution of laws, and for fup- 

prelTion of ufury within the city of London, as the commons in par- 

Rot. Pari. 50 E. 'liament put up a petition to the king in thefe words, [That tlic 

Vide Rot l»arl ^"^^^^ ^^^ was made in London againft the horrible vice of ufury, 

6 R. 2. n\T. 57.' inight be obferved throughout the whole realm] whereunto the king 

14 R..2. nii.24. anfivered; that the old law Hiould continue. 

After this Sir John Northampton, maior of the city of London, 
by the advice of the aldermen his brethren, took more ftri<5l order 
for the fuppreffion of unlawfull ufury within the city of London : 
which had fo good fuccefle, as the commons in parliament peti- 
R-if, Pari. 14 tioned the king in thefe words. The commons pray, that againft 
. a. All. 14. jj^g liocrible vice of ufury (then tearmed fchefes) and prac^ifcd s^ 
well by the clergy as laity, the <ft-der made by John Northampton 
late maior of London, m-^y be executed through the realm. Where- 
unto the king anfwered. The king willeth thofe ordinances to be 
viewed, and if they be found to be neceflary, that the fame be 
then affirmed. And here it is to be obferved, that of ancient tltnc, 
the notable merchants of London detefted ufury, and dry exchange. 
3 H. 7. c|. 5, 6. By the ftatutes of 3 H. 7. and 1 1 H.^y. all ufury is damned and 
Vid" ^E *6^* Pf<>^^it)ited, and there it is calied dry exchange. So as ufury is not 
j.^ 'j^^ * ' * only againft the law of God, and the laws of the realm, but againfl: 
the law of nature; Ufura contra naturam eft^ ^a ufura fua natura efi 
fUrilh, necfru^umhabet, 
27 W. 8. en 9. . But now by the ftatutes of 37 H. 8. and 13 Eliz. all former a£l% 
i-K Eliz. oa. 8. ftatutes, and laws ordained and made, for the avoiding or puniflir 
Ti Jac. c*. 17, pjeui; Q^ ufury arc made void, and of none efFeft. So as at this 
day, neither the common law, nor any ■ ftatute is in force, but only 
the ftatutes of 37 H. 8. 13 Eliz* and ai Jac. And the ecclefiafticall 
jurifdidion is faved by the faid ftatute of 13 Eliz. as thereby it ap- 
peaieth. Tor the expofition of which ftatiites of 37 H. 8. ami 
1 3 EI. fee iiijmy Reports, viz. lib. 3. fo, 8o> 81. lib. 5. fo. 69, 70. 
lib. 9. 26. . ', 
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Cap* yu Of Simony. 1 5 3 

C A P. LXXI. 

Of Simony and corrupt Prefentations. 

SIMONY. Simr.n'rq fjl 'vox ecdjiajlica^ a ^'^mone ilk Mago tie- Simony defcrib- 
i{u6Ta^ qui donum fpiritus fanRi peainiis cmi futavit, ed by the aa 

Againft fimonv, &c. the flatute of 31 £iiz. is made in thefe f"'*"^^J»g. 
words. ' ' Sratdesil-l!.. 

cap, 6. 
Scf: the 2. part 

Be it enafled that if any perfon or pcrfons, bodies politique of thelnftir in 

or corporate,* fhall or doe for any fumm of mony, reward, thef*v/^a°V^ 

gift, profit or benefit, diredly, or indirc6cly, or for, or by ^.i ya. i^iujhm 

reafon of any promife, agreement, grant, bond, covenant, or efi /VAi venJerg 

other aflurance, of or for any fiimm of money, reward, gift, ?*^/?'''* ^'■^'^*' 

profit or benefit whatfoever, directly, or indirectly, prefent, or v,de MTcth. ca. 

collate (l) any perfon to any benefice with cure of foules, 10. ver. 8. 

dignity, prebend, or living ecclefiafticall ; or give, or beftow * ^^^\^' ^?* 

the fame for, or in refpedl of any fuch caufe or confiJera- make the bond, 

tion: * That then every fuch prefentment, collation, gift, promife, cove- 

and beftowing, and every admiiiion, inftitution, inveftiture, n^nr, or other 

and induction thereupon (hall bee utterly voyde, frustrate, and ^jut the prefenc- 

of none effe<3 (2) in law ; and that it ihall, and may be law- menr, &c. and 

full to and for the queenes majeftie, her heires and fucceflbrs, ^^ ^^ wis adjud. 

to prefent^ collate unto, or give, or beflow every fach bene- ,Ei'iz. Rot. 1^745, 

fice, dignity, prebend and living ecclefiafticall for that one in commnni 

time, or tiirne bnely, and that all and every perfon and per- ^"^"' between ^ 

fons, bodies politique and corporate, that ihall give or take ti/*and^Qidbury 

any fuch fumm of mony, reward, &c. fliall forfeit and lofe de CMdant. Not* 

the double value of one yeares profit (3) of every fuch bene- ^^'^erentiim in- 

fice, dignity, prebend and living ecclefiarficall. And the per- againftthecom- 

fon fo corruptly taking, procuring, feeking, or accepting any mon law, etma- 

fuch benefice, dignity, prebend, or living, fhall thereupon, and ["""oP*"^^*^!^^""? 

from thenceforth be adjudged a difabled perfon in law (4) to Jmaiuni inTe* 

have, or enjoy the fame benefice, dignity, prebend, or living againit thecom- 

ecclefiatticall. ^ "^^" '**' ^"1 

malym prohibi- 
tum by the ci- 
VJU or canon law 5 whereof the judges of the common law in thefe cafes tak.» no notice. 
, i 

This is the text of this part of the atft, now let us proceed 
to the expofition hereof, being a necefiary law to.be put in exe- 
cution. 

(1) Pnfenf or collate.] This is not onely intended, where the per- 
fon preienting or collating hath right to prefent^ or collate ; but 
alfo where any perfon or perfons, bodies politique and corporate, 
doe ufury, and have no title to prefent or collate. And fo it was Mic 13. Ja. la 
adjudged in cafe where the ufurpation was to a church of the king, qu^re im';Kctic 
jsj 2 ^ Ssd bctwecnffthc 
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Of Simony. 



Cap. 71. 



II H. 4. 76. 
3u 11. ijH. y. 



^f ^ quando prafentaiio et jus paironatus font temperalia^ quart* 
tur quomodo fit fimmia per donum pecunia pro illis : re/pondemkm 
efi quod jus patronatus et pre/entatio dicuntur fpiritsudia^ refpe^ rei^ ad 
quam prafentatuvy qua fpiritualis eft. Vide Unwood cap. de Jure- 
jurando, fo. 80. 

(2) ShaU he utterly voide and ^ none effe^J] But here is to be ob- 
ferved a divcrfity between a prefentation, or collation made by a 
rightfull patron, and an ufuipcr. For in cafe of a rigbtfiill pa- 
tron, which doth corruptly prefent, or collate, by the expreflc let- 
ter of this aft the king (hall prefent : but where one doth ufurp, 
and corruptly prefent or collate, there, the king Ihall not prefent, 
but th^ rightfuU patron : for the branch that gives the king power 
to prefent, isonely intended, where the righttu 11, patron is in fault, 
but where the rightfull patron is in no fault, there the corrupt ad, 
and wrong of the ufurper maketh the benefice, &c. voide, but 
taketh not away the lawfull title to prefent from the rightfull pa- 
tron, andfo it was adjudged in thex:afeabovefaid. 

Alfo upon thcfe words, [If any patron without the notice of the 
perfon fo prefented, or colhited, doth take reward, fcc] yet by the 
exprede letter of this branch the church, &c. is voide, for both the 
letter and intention of this aft is to make the admiflion,'iitflitution, 
and induftion of any prefentee, that commeth in by a corrupt 
patron voide. And io was it refolved in the cafe abovefaid, as in 
hath been formerly adjudged in the common place. But where the 
prefentee is not privy, nor confen^ing to any fuch corrupt con- 
traft, as is prohibited by this aft, becaufe it is no iimony in him, 
there the prefentee fhall not be adjudged a difabled perfon withia 
this aft : for the words of that branch be. And the perfon fo 
corruptly giving, &c. fo as he fhall not be difabled, unlefleiiebe' 
privy to the corrupt contraft^: and upon the feverall penning of 
thefe feveral branches, the diverfity abovefaid was refolved iMicb. 
13 Jac. vh'ijupra. 

( ^ ) ShaU forfeit and lofe the double vedue tf oneyeares profit, ] This 
double value fhall be accounted according to the very, or true va- 
lue, as the fame may be letten, and iball be tryed by a jury, and 
not according to the extent^ or taxation of the church : where(rf 
one was made both of the fpiritualtics and temporalties in 20 E. r. 
1292. in the time of pope Nicholas : of that %fide 11 H. 4. fo. yj^ 
F. N. B. 176. and Polichron, lib. 7. cap. 3^. Rot. Pari. 18 E. 3. 
nu. 44. fta. 2. I R. 2. nu. 102, t H. 6. nu. 15. And the other 
taxation was made in 26 H. 8. 

{4) Be adjudged a difabled perfon in taw.'] It was ref<^ved in tht 
cafe of Mich. 1 3 Jac. mbi fupra^ that the king could not difpenfe 
with this difability by a ««i obfiante : for when an aft of parliament 
ts made that difabieth any perfon, or maketh any thing void, or tor- 
tious for the good of the churchy or common -wealtTi, in this law 
all the kings fubjefts have an interef^ and therefeve the king cannot 
-difpence therewith no more then with the common l&wt- but 
where a ftatute prohibiteth any thing upon a penalty^ and givetii 
the penalty to the king, or to the idng and informer, there the 
king may difpenfe with the penalty, and this diverfity is wairante* 
by our books. 

S.^. 27 H.-S. F. N. B. «ix. b. Plaeita com. 502% 

Kjn| 
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• King Jkmcs referred this cafe unto Sir Thomas Egcrton lord • Anno la jac. 
chancellor of England, and to the chiefe juftic&of the kings bench. "S'* Sir Arthur 
Sir Robert Vernon being coferer of- the kings houfe, by reafon of ™"thc*^ftitu«c 
which office, he hath the receipt and payment of 40,000 li. of the of e E. 6. 
kings treafure yearely, and payeth the wages beneath the ftayres, &c. cap. x6. 
did bargaiife and fell the faid office for a great fumm of money, and 
fdr certaine annuities to be paid, to Sir Arthur Ingram knight. The 
firft queftion was whether the faid office were void by force of the 
ftatute of 5 E. 6. ca. 16. The fecoftd was, feeing the words of this 
acft be [ftiall be adjudged a difabled perfon in law, to all intents and 
purpofes to have and occupy any fuch office, &c.] whether the 
king migl^t difpenfe with that [difabled] and upon mature delibe- 
ration and hearing of counfell learned, they refolved, and fo certi- , 
fied the king, that the faid office was void by the faid bargaine and . 
fale, and tluit the king could not difpenfe with the faid difability, 
for the reafon and caufe above faid ; and thereupon Sir Marmaduke 
Darrell was preferred to that office. 

Likewife by the ilatute of 5 Eliz. every perfon which fliall be ^ ^itt, cap. i, 
cle6led a knight, citizen, burges, or baron of the cinque ports for 
any parliament, before he ihall enter into the parliament houfe, 
ihall take the oath of fupremacy appointed by the a6t of i Eliz. 
and that he that entreth in^ the parliament without taking the 
faid oath, (hall be deemed no knight, citizen, burges, or baron, 
nor fhall have any voice, but fhall be, as if he had been never re- 
turned » or clefted. Here be words that amount to a difability, 
9Dd therefore that according to the former refolutions the king can^ 
pot difpenfe with the fame. 



It is further eoa£ted, that if any perfon fhall for any fum of 
money, reward, &c. (utfupra) other then for ufuall fees, ad- 
mit, inftitute, inftall, indud, inveft, or place any perfon in or 
to any benefice with cure of fouls, dignity, prebend, or other 
living ecclefiafticall: that then every perfon fo offending fhall 
forfeit and lofe double value, ut fupra ; and that thereupon 
immediately from and after, the inveuing, inftall^^ion, or induc- 
tion thereof had, the fan^e benefice, &c. fhall be eftfoons 
meerely void, &c. 

The reafon of this claufe (for I was of this parliament, and ob« 
fcrvcd the proceedings therein) was to avoid hafty and precipi- 
tate admiffions, inftitutions, &c. to the prejudice of them that 
had right to prefent, by putting them to a quane impedit^ and no 
fuch hail or precipitation is ufed, but for reward, &c. as it is to 
be prefumed. 

There be two great enemies to juftice and right, viz. pracipitatioj 
€t morqfa cun^atio, ^ 

And albeit the church is full by the inftitution, &c. a^ainft all^ 
but the king, yet the church becommeth not void by this branch 
of this ad, untill after indudion. 

jiml that the patron^ ^c. fiall and may prefent^ ^eA This is 
intended q{ the rightfuU patron, or of him that hath right to 
prefent. 

N 3 And 
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And be it further enacHiecI, that if any incumbent of any be- 
nefice with cure of foulcs fhall corruptly refigne, or exchange 
the fame, or corruptly take for or in refpedl of tlie refigning or 
exchanging of the fame, diredily or indirectly, any peniion, 
fum cf ''mony,. or benefit whatfocvar : That then as well the 
giver as the taker, &c. fiiali lofe double the value of the money 
fo given, and double the value of one years profit. 

, By another branch of this a6t it is provided, 

That if any perfon or perfons fhall or doe receive, or take 
any money, reward, &c. ut fupra^ {ordinary and la wfull fees 
only excepted) for^or to procure the ordaining or making of any 
miniitcr, or giving any orders, or licence to preach, Ihall for 
every offence forfeit and lofe the fumme of forty pound, and 
the party fp corruptly made minifter, (hill forfeit and' lofe the 
fum of ten pound, and if at any time within feven years after 
fuch corrupt entring into the miniftry, he (hall accept or take 
any benefice, living, or promotion ecclefiaf|:icall, that then 
immediately, from and after the induction, inverting, or in- 
flallation thereof, or thereunto had, the fame benefice, living, 
and promotion ecclefiafticall fhall be eftfoons meerly void, 
&c. 



33 "E.t. tit.An- Take a benefice, "l This word heneficium ecdefiafticum cxtendeth 

nuity 51. not only to benefices of churches parochiall; but to dignities and 

Via. Canon 40. other ecclefiaiUcall pron-otionsj as to deaneries, archdeaconries, 

1 jic^ti I 03. p,g|;^f^j3 ^c. And it appeareth in our * books that deaneries, 

the oatn againit ',,. , 10 i r •! rrii 

fimony, &c. archdeaconncs, prebends, &c. are benefices with cure or fouls; but 
they are not comprehended under the name of benefices with cure 
of fouls within the fiatute of 21 H. 8. by realbn of a fpeciail 
provifo; which they iu^d been, if no fuch provifo had betn added, 
viz. deans, archdeacons, chancellours, treafurers, chanters, pre- 
bend, or a parfon where there is a vicar uidowed. 

IT any perfon or perfons, bodies politique or corporate, 
which have eleftion, nomination, voice, or aflent in the choice, 
eledion, prefentation, or nomination of any fcholar, fel- 
low or any other perfon to have room, or place in aqy 
c)iurch coilegiat or cathedral!, colleges, fchools, hcfpitals^ 
Ivills, or focieties, fhall take or receiye any money, fee, or 
reward, &c. the place, roonv, office, &c. of the offender fhall 
bfi void, &c. , 

. BHiich have eleSlJon^ prefintatkn^ ^c.'\ This a£t being a law per- 
petual!, tl:efe words extend npt only to-fuch perfon and perfons, 
&c. as at that time had eIt(5lion, prefentation, &c, but to all and 
every perfon' and perfons,- that at any t]n:)e hereafter fliould have 
elc<Sion^ prefentation, &c. otherwife the law fhould b? but tem- 
porary, which fnould be directly againfi: the meaning of the ijial^er^ 
of the act. And by the fame reafon this a<5 extendeth not only to 



* 9 E. 3. 22« 
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churches, colledges, fchools, hofpitals, hals, and focleties founJed at 
the tiiTie of the making of the aifl, but to all fuch as fliould be ered- 
ed or founded after. 

And if any fellow, ofHccr, or fcholar in any of the churches, 
colleges, &c. ut fupra^ contraft or agrse for any mone)', re- 
ward^ &c. for the leaving, or refigning up of the fame his 
room or place to any other, &c. fh«ili forfeit and lofe double 
the fum of money, &c. fo received, and every perfon by 
whom or for whom any money, &c. (hall be given, &c. fhall 
be incapable of that place or room for tliat time or turn, &c. 
And it is further ena<Sled, that at the time lof every fuch elec- 
tion, prefentr^tion or nomination, as well this prefent a6t, 
as the orders, and ftatutes of the fame places concerning 
ilich election, prefent^.tion or nomination fhall then and there 
be publiqucly read, upon pain to forfeit and lofe the fum of 
forty pound, &c, thereof, the one moiety to him that will fue, 
and the other moiety to the church, colleage, &c. 

I have read ancient verfes concerning- fimony, and other corrupt- 
entries into churches, which are not unneceflary, in deteftation of 
them, to remember. 

Quatuor ecclejias portis intratur in omnes^ 

Ccefaris et Jimonis^fanguims^ at que DeL 
Prima paiet magnisy nummo patet altera^ charis 

Tertia^ fed paucis quarta pater e folet» 

Four doors hath every church, and all but one forebod, 

(Whereof unfeen tome may be perad venture, ) 
Of Cefar, (imonie, of kindrec, and of God : -» 

And each church man by one of thefe doth enter. 
Great mens command doth open wide the firft, 

At next by jnoney enter many one. 
The third to\veak allies, but (for the church the worft), 

Gods dore doth open to a lew or none, 

To conclude this chapter with this, that fimony is odious in 7^. 3* 39- «• 

(he eye of the common law : for a garden in focage of a mannor, ^7 E- 5-^9' , 

ivhereunto an advowfon is appendant, fliall not prefent to the ^Ugiife F^tz" 

church, becaufe he can take nothing ior the prefentation, for the ,y. g E^a. Pre- 

vvhich he may account to the heir; and therefore the heir in that fent. ip. Fitz. 

cafe fhall prefent of what age foever. And if an heir of tenant N 9. 33. S. 

in capite^ hath livery cum exituhus^ yet fliall the heir nqjt prefent to l^j^'^^^,'^ *^' 

an advowfon, becaufe no iffues or profit can be taken thereof. - {i!T.'m. Da- 

, * Latro efi qui aurum ex religione fe^atur » inages. 1 7 ad- 

And the common law would have the patron fo far from fi- judge. See the z. 

mony, as it denied him to recover damages in a quare impedit^ or PJ* °* *^^ ^^\:^ 

ilfife of darrein prefentmenty before the ftatut^ of W.' 2. cap. 5., ^^ io. co.^ic \u 

* Simony is the more odious, becaufe it is ever acconipanied Lib. 3. jg, 59. * 

vith perjury, for the prefentee, &c. is fv^orn to commit no fimony. Speccot. 

> - a Vid. Linwood 

ubi Tupra. 
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CAP- LXXII. 

Of Monomachik, Single Combatc^^ Duell, 
Affrays, and Challenges, and of privatq 
Revenge, 

THIS finglp combat between any of the kings fubjcds, of 
their own heads, and for private malice, .or difpleafure is pro- 
hibited by the laws of this realm : for in a fttled ftate goz > 
kerned by law, no man for any injury whatfoever, ought to ufe 
private revenge ; for revenge belongeth to the magiftrate, who is 
Gods lieutenant. And the Taw herein is grounded upon the law of 
ptvtt. 32. 55. God. Fin/ii^a eft miM, et eg^ rttrihuam^ dicit Bwniiuti. Vengeance 
Rom. 1%. 19. ' 15 mine, and I will repay it, faith the Lord. Qa/ vindi^uri vult, i»r 
icclcfiafticM ^^^'^^ vindiffam a domino^ et peccata Ulius feroam fervahit. He that 
Gen! 34. ver. 2 -. ^'^^ revenge, (hail findc vengeance from the krd^ and he will furely 
& 30. of Simeon ^^ep his fins in remembrance. 

and Levi. It is alfo again ft the law of nature and of nations, for a man tq 

be judge in his own proper caufc, j^dex in propria cofufa^ efpecially 
in dttello^ where fury, wrath, malice/ and revenge are the rulers of 
the judgement. See more of private revenge, cap. Mifprifion, ii^ 
[crimen commijffionisJ] 
CfjfS^ But it 15 objo6^ed, that this fingle combat may be i^ndertaken §or 

revenge, and prefervation of the honour of the party grieved. 
J^J&on/l '• The honour or eftimation of the party may nwre juftly and 

• ' ^ notorioufly be revenged, and repaired by the magiftrate in pub-? 
lique, then by the party in private. 2. There is nothing honour-^ 
able, that is againft the laws of his country, and the law of nature 
and nations. 3. Whatfoever is againft the law of God is impious 
and diflionourable, 4. The eminent danger of the parties feeking 
private revenge. Firft, concerning the foules of both of them, as. 
well of him that kilieth (who is virfanguinis ) as of him that is flain, 
and dieth in his malice : and as to the world, he that flayeth is ii^ 
worfe cafe, then he that is flain. For the murderer lofeth not only 
his lands and goods, but his life alfo and his honour, which he fq 
much refpeaed : for by his attainder his blood (hall be corrupted, 
and if he were noble, or gentle before, he thereby becomes ignoble 
and bafe, and he rfiat is flain by law lofeth none of them : {o as 
hereof' it is truly feid, lifalix pngna^ uii majus pericubtm incumhk vic^; 
fpriy quam vi^o, 5. Not only the foul of man, but the body alfo, 
was originally made to the image of God, ^icwtqne effuderit hu-^ 
mannmjanguinemyfttndetttr/attguis iUius^ eid itnaginem quippe Die foe-" 
tus eft homo. Who {o Iheddeth maOs blood, by man fliall his blood 
J3e ihed. for in the image of God made he man. ^olus DeuSf ^i 
vitam aat^ lAta eft dominus ; nee poteft ^ifyuam earn jujte aufetre 
n'lji Deusy vel gerens autharitatem Dei^ ut judex. And this was the 
reafofl, that amongft Chriftians it wa$ not lawfull for the lord t< 
kill his villain. 

4 ' ^ 
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Cip. 7Jt ' Of Monomachia. ic^S? 

In ancient time fo much the law did rcfpcft honour, and order, 
^ hear what Britton faith, Si trefpas /ok fait en temps de feace a Brit, c. t5. f, 
fliivalieri^ ou a auters genu hnarahles per rihandes eu outers viles per^ 49* *>• 
j^^» file feme fmt per felwy^ ^c, fauns defert del ckhalier, que le ri- 
• ^aude perdrafon pQigne dount il trefpajfa. ^ ^ d^^j. 5 g. ,^ ^^ 

And many or-dinances, laws, and a6ts of parliament, which doe ^. ^ £. 3. ca. z, 

Erohibit the pardon of wilfull murder, are alfo grounded upon the 4 E. 3. ca. 13. 
iw of God, to the end none ftiould offend in hope of pardon. i4^- 3«P- 'St 
* Non accipies preeium ah eo qiti reus eft fanpiints^ Jiatim enim et ipfe ^^j. jJja^Jiiv 
murietttr, Ne pollustis terram habitat'tonis vefira^ qua enure macula" ^^^ 
tur ; nee aliter expiari potefty ntfi per ejus fanguinem^ qui alterius fan- [ 158 1 
guinem effuderit. Ye Ihail take no fatis£adion for the life of a 
muftherer, which is guilty of death, but he Ihall be furely put to * Num. 35. 31, 
death : fo ye Ihall not pollute the land wherein you arc, for bloud |3' ^^^^ 
defileth the fend, and the land cannot be deanfed of the bloud that ;„ chapter of 
is fhed therein, but by the bloud of him, that ihed it. - murder. 

And this law is confirmed by Q\m& himfelf in the Gofpel, and Mat. i6. $%. 
by the laft book of holy fcripture. Omiies qui acceperint giadium Apocal. 13.1^ 
gUsdie perihnnt. Qui in gladie occideritj oportet emn gladio oceidi. 

But albeit upon the (ingle combate no death enfue nor blood j^fff^y, 
drawn, yet the very combate for revenge is an affray, and a great Trw. 10 E. 3, 
breach c^ the kings peace, an affright and terrour to the kings Coram rege, 
filbjc6t$, and is to be puniftied by fine and hnprifonment, and to Rot. 87. Neitkli, 
find fureties for their good behaviour ; fm* it is vi et armisy et contret 
fmcem domini regis^ ^c. and in refpeft of incrochment upon royall 
authority for rev^enge, it is eontra cvrmam et dignitatem. 

An affray is a publique offence to the terrour of the kinw fub- 4 H. ^.fo. lo* 
je£ts^ and is an Englifh word, and fo called, becaufe it afirig^teth ^ ^' *• '*" ^ 
and maketh men adiraid, and is enquirable in a leet as a common 
nuians. See the ftaiute of 2 E. 3. c. 3. where it is ; (en ^aier de 
la pais J and the writ grounded upon that flatute &ith. In qmrun-- 
4am de popuh terrerem, as it appeareth in F. N. B. fo. 249. f. and 
the Regilter agreefh with the ^originaU, and therefore the printed 
book fen affray de la peace) mufl be amended. 

And if any fubjeft by word, writing, or mef&ge challenge an- 
pther to fight with him, this is alfo an offence before any combate 
be performed, {md puniihable by law, and it is centra pacem^ coronam^ 
et dignitatem. For quando aliquid prekihetury prokiietur et emne, per Jtegiibk 
auod devemtur ad iilud. Or fuch offenders may be punifhed in the 
ibur-chamber, whereof there be many prefidents. Now when an 
affray is made by iingle combat* any ffander by, that is no officer, 
may endeavour to part them, and prevent further danger, and the 
law doth iaeourage them hereunto ; for if they receive any harm 
by the affrayours, they (hall have their remedy by law agaiqu them, 
and if the affirayours receive hurt by the endeavouring only to part 
them, the (banders by may juflifie the fame, and the affrayours 
have no remedy by law. But if either of the parties be flain, or g E. s. cor. ao5. 
wounded, or fo (Iricken, as he (alleth down for dead, in that cafe %% Afl^ pi. 56^ ' 
.the ftanders by ought to apprehend the party fo flaying, wounding, 
or ftriking, or to endeavour the fame by hue and cry, or elfe for 
his efcapethey ihall be fined and imprifoned. But if the iherif, 
juilice of peace, condable, or other confervatour of the peace doe 
not part the affrayers (or the prefervation of the kinfi;s peace, an4 
apprehend them being within his view, or doe not nis uttermoil 
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endeavour to part and apprehend 'them, they may be 'fined and im- 
prifoned for theij- negle<ft thereof, for they may command others to 
affill them, and therefore the rule holdeth in them, idem eji facere^ 
ct nolle prJiihere cum po/Jis : et qui non prohibet^ cum frohibere p-Jfity in 
culpa cfl. And jf any be commanded to ailift tLem therein, and 
refufe or negled the fame, it is a contempt in them to be punillied 
by fine and impriibnment. '\ 

Tiiere is a duelhan allowed by law depending a fuit for the triall 
of truth, whereof* we have fpoken in another place, and as here 
it appeareth, there is a duellum againft law : of- both thefe an an- 
cient authour faith thus, and'firft of the lawful!: Duellum eft 
fingularis pu^na inter duos ad probandum veritatem litisy et qui vicertt 
probajfe inttlligltur^ et quamvis judicium Dei expe^etur ihidemy qui- 
cunque iamen monomachiam, i. e. lingular em pugnam f^onte fufccper it vel 
optulerit^ homicida eft^ (t contrnhit mortale ptccatum. Et eodem moth 
judex qui author itate deferty vel praftaty om^efque acctjforesy et cm- 
fuleniesy faventes et auxdiantcs^ nee nm et Jjacerdos qui dat benedic- 
tionem. 

In a writ of right, if the tenant wa^e battail by his champion, 
and if the champion after become blind by infirmity, and not ex 
ftultitia, he' fhall be difcharged of the battail. And if a man be 
appealed of felony, and gage battaile, and after become blind, ut 
/upra, he (hall be difcharged of the battail, becaufe he becommcth 
fo by the aft of God. And if the appellant after battail waged be- 
come blinde upon any occafion, the appellee infavorem vitdt fhall 
goe quit. When iiTuc is joyned to be tried by battail, and the 
triall by battail is become impoflible by the ad of God, or by the 
default of the appellant, the appellee _goeth free. 

And this kind of battail, in cafe of appeals and writ of right, 
is by publique authority and courfe of law, whereunto all the 
pj^ople by an implied confent are parties ; and (as fome hold) hath 
his warrant by the word of God by the fingle battail between 
David ^nd Goliah, which was ftrucken by publique authority. 

King E. 3. in the fixteenth year of his reign, having war with 
the French king for his right to the kingdome of France, out of the 
greatnefle of his minde-, for love of his fubjefts, the faving of chrif- 
tian blond, and a fyjeedy tryall of the right, offered the faigle corn- 
bate with the^ French king, but he refufed it. 

Afterwards alfo, after long and chargeable wars between the 
crowns of England and France, for the right of the kingdon^c 
of France, it was an honourable offer which king R. 2. made to 
Charles the French king for faving of Chriliians guiltleile bloud, 
and to put an end to that bloudy and lingrina war, which we will 
rehearfe in the veiy words of the record it felr. 

* Rex dtdit potem. Johanni duci Lancafi* avunculo fuo de cer/ts re- 
queflis feu oblationibus Carolo regi F/ anc* faciend\ viz, quod negoiium 
bdlicum inter pradi^os reges finiatur. \ . Per ctrtamen perjonarum fua- 
rum. 2-. Vel aliter inter perfonasfuas cum tribus patruis ipfarum ipjjs 
utrinque adjunSlis, 3. Aut alioquin quod dies congruus afiignaretur et 
locus,, quibus fub univerfali certamine poteniiarum fuavum finis bellp im» 
poni valeat, ^ The duke of Lane' according to his commiflion 
made thefe offers from the king of England to king Charles of 
France, but he was auditusy fed mn exauditus ,• for king Charles 
liked none of thefe pifers. 

And 
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* And in anno Domini 1196, anno regni Rlcardi primi oSfavo^ Philip * N. Trivet, 
king of France fent this challenge to Richard the firft, that king 
R.. would choofe five for his part and he the king of France would 
appoint five for his part, which might fight in lifts for trial! of 
all matters in controverfie between them for the avoiding of 
fheddiiig of more guiltleiTe bloud. King Richard accepted the 
offer, with condition that either king might be of the number, but 
this condition would not be granted. 

« Thefe, and the like offers, as they proceeded from high cou- c Sccthea.part 
rage and greatnes of mind, fo had they been lawfull, if they had of the Inftituoes 
been warranted by publique authority. ^^ ' " '*'* 
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CAP. LXXIII. 

Againft going or riding armed, £ i6o J 

Juntf tT is enafted, that no man, great or fmall, of what % E. jvtap. 3* ' 

X condition foever he be, (except the kings fervants in ^^^^^ '^ ^-3-. 

his prefence and his minifters in executing desmande-- ,46*K/Mid. 

nunts le roy^ or of their office, and fuch as be in their company 8 R. *. cap. it 

affifling them, and alfo upon a cry made for armes to keep the printed bo<4 

the peace, and the fame in fuch places where fuch things hap- J^^J^ 8. *and"fo 

pen) be fo hardy to come before the kings juftices, or other recited inooR, 

tlje kings minifters doing their office, with force and armes, nor *• ^^' ^- ^|^: ^" 

bring force in affiray of the people, nor to goe nor ride armed cafZ^ 
by night nor by day, &c. before the kings juftices, or in any 

place whatfoever, upon paine to forfeit their armor to the aoR.a.cap.x- 
kjng, and their bodies to prifon at the kings pleafure, and to 
make fine, and ranfome to the king, &c. 

Upori this ftatute two things fall into confidcration. Firft, what 
the common law was before the making of this ftatute. Secondly, 

the true fenfe and exiK)fition of this a<^. tor it appeareth bv a « ri, -« 1? , 

>recorcl m 29 h. I. quod non liceat tornearCy bordcare^ jujias jacere^ coram rege. 

avcntwr'as gueiarc^ feu ad arma prafhrnere^ fine licentia regis. See Rot. 10 1. Eflac 

Britton,>fo. 219. b. It was called turneamentum decv.rfus^ of turn- Pafch. 18 E. i. 

iae and winding, in refpedl of the agility, as well ot the horfe, as S?""**" *^^iauc* 

of^the man. For in thofe daies this deed of chivalry was at ran- ^^ ^*' 
don, whereupon great perill enfued. Therefore in the reigne of. 

E. 3. for fafcty the tilt was devifed. See the ftatute of 7 £.'2. Vet. Mag. Gait. 

De defenfime portandi arma^ and the ftatute of W. I. cap, 9. & »• part. fo. 4^. b. 

cap, 17. W. 2. cap. 39. and the expofitions upon the fame. ^"^nu^^^^&f ^' 

Jt is lex et confuetudo parliamentU that wherefoever the parliament ,' "g* ^* ^^^^ 

5s holJen proclnmation ftiould be made forbidding wearing of 14 e. 3. nu. 2. 

armor, and exercife of playes and games of men, women, or chil- 15 J^- 3- f^"* ^t. 

dren, in or about the city, or place where the parliament is hqldcn, *7 E- 3; ""• «• 

Jeft the proceedings in the high court of paiiiment pro bono publico^ ^ ^ ^" ^"* ^' 

fljpuld thereby bp hindrcd or difturbed, Paii.'i i 25 1. 

If 3. Pari. a. nu^ 5. 
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Tide bef«re cap. 
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Againft going or riding armed. Cap* 7 j, 

• If any bv mutuall aflenty do ufc jufts or turneaments, or to 
play at fworcl and buckler, or any other deeds of armes, and the 
one killeth the other, this is felony, for that it is not lawfull to ufe 
them without the kings licence; which agreeth with the record 
abovefaid, of'2o £. i^ 

^ IVillus Jordan inventus fuit vagans armatus de plath^ attachlatus^ 
^c. compertum efi per jui atvres^ quod minatus fuit per quofdam ignotos^ 
et quhd pro falvatione vit/e fua^ plat as pradi^as oppofmit fuper corpux 
fuum^ tamen invenit fecuritatem pro bono gefiujvo^ 

* The claufe of the ftatute of 25 E. 3. concerning this matter, 
we have referved to this place, viz. 

' And if per cafe any man of this realm ride armed covertlj 
or fecretlyi with men of arms, againft any other to flay him, 
or rob him, or to take and keepe him, till he hath made fine 
or ranfome, it (hal^ not be adjudged treafon, but it (hall be 
judged felony or trefpafle, according to the lawes of the realme 
of old time ufed, and according, as the cafe requires. And if 
in fuch cafe, or other like, before this time any )uftices have 
judged tretfon, and for thi^ caufe the lands and tenements have 
come into the kings hands as forfeit, the chiefe lords of the fee 
{hall have the efcbeats of the tenements holden of them, whe- 
ther that the &me tenements be in the kings bands, or in others, 
by gift, or in other manner. Saving alwaves to our lord the 
king, the yeare, and the waft, and the forfeitures of chattels, 
which pertain to him in die cafes above-named. And that 
writs of fcire facias be granted in fuch cafe againft the land 
tenants without other originall, and without allowing any pro* 
teAion in £he faid fuit. And that of die lands which be in 
the kings hands, writs be granted to the (herifs of thb coun- 
ties, vi^ere the lands be, to deliver tbem out of the kings hands 
Yvithout delay. 

Concerning the point of felony, it rauft be obfervcd, that at 
the making of that ftatute, and by the lawes of the realme of old 
time ufed m fuch cafe, when any purpofcd to flay, and declare it ^ 
by fuch overt a6l, voluntiu repntahatur pro faSh^ as hath been 
faid before; and fo is thb branch concerning that point to be un-* 
dei'ftood. 

And that writs of fcire fac» he granted.] Here it may appeare 
what fpcedy remedy by fcire fac, the makers of this law gave for 
reftitution to be made, where any of the juftices had in any of the 
cafes mentioned in this braach judged it treafon, which is declared 
by this law to be againft law. 

Now let us perufe the words of the faid ad of 2 £. 3. 

His minijiers in executing.] By the order of the common law and 
fbtutes of the realme, the ftierif, or other minifter of the king in 
execution of the kings writs, or proces of law, might after re- 
fiftance Xaktpo//i comitatus. For^fequi debet potentia legem et not ojf 
tecedere, 

Des mandements le roy.] That is, of the kings writs, and proces 
of laW| fcamdum legem ct confuetudinem Jnglia. Though in this a6t 

therc^ 
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there be three fpeciall exceptions, yet the law doth make another 
exception, and tkat is, to aflemble force to defend his houfe, as 
hereafter fiiall be faid. 

7i come Before the kingf juftices^ or 9ther tie kmgs minijfers dolnj 
tieir office^ ^ith force and armes.] Bra£ion doth notably write of the 
diverfity of forces, viz. that there is vis expulfiva^ perturhativa^ in^ 
fuietiva^ aUativa^ compulfivoy t^Sc. which you may read in him. 
And then (which is pertinent to our purpofe) he faith : Eft etiam 
w armata, (armis dejeHum dico qualitercunque futrit vis armata) mn 
Jolumft quis venerit cum telisj verum etiam omnes illos dicimus armatos^ 
qui kaheut cum quo nocere foffunt, Telorum autem appellatitme omnia^ 
in quibus ftnguli homines mcere foffimt^ accipiuntur : Jedfi quis venerit 
ftne armisy et ipfa concertatione ligna Jumpferit^ fufiesy et lapidesj talis 
glicetur vis armata ; ft quis -autem venerit cum armis^ armis tamen ad de^ 
jiciendum nm ufusfuerit^ et dejecerit^ vis armata dicitur eJfefaSa \ fuf-' 
ftciiemm terror eurmorum ut videiOur armis dejecijffe* Agreeing with 
Ihat of the poet, 

Jamfu fisces et faxa vdafit^ furor arma nm\firat. 

Britton iaith, Jfous vdons^ que touts gents pluis uferit judgement^ que 
force. 

Nor to hrbtg force in affri^ of the (paiisy i.J country,} This aft b 
notably expounded by the writ in the Regifler, and F. N. B. for 
by that writ it appeareth, that if any doth enter mto, or ddlaine 
wth force any houfes, lands, or tenements, the party grieved may 
have a writ upon this ftatute, directed to the Iherif, by force of 
which writ, if the Ihcrif find the force, then if any after procla- 
mation made, (which proclamation is by reafon'able conftruftion 
to be made for avoiding of bloodfhed) fhall difobey, or if it be 
found by tnquifition, the fherif is to fcize their armes and weapons, 
and to arreft and take the offenders and commit them to prifon, 
&c. But note the fherif cannot reftore the party grieved upon 
this writ to his pofleffion, • no more then he can upon the writ de 
tit laicoy renwoenday but reftitution muft be made by force of the 
i?atutes of 8 H. 6. and %\ Jac. * And yet in fome cafe a man 
may not onely ufe force and armes, but aflemble company aMb. 
As any may aflemble his friends and neighbours, to keep his houfik 
agarnft thole that come to rob, or kill him, or to offer him violence 
in it, and is by conftru£tion excepted out of this aft : and the 
iherif, &c« ought not to deal with him upon this aft ; for a man^ 
houfe is his caftle, ei domus fua cuiqtte eft tutijfimum refugium ; for 
where ihall a man be fafe, if it be not in his houfe ? and in this 
fcnfe it is truly faid; 

Armaque in drmatos fumere juraftnunt. 

Btlt he cannot aflemble force, though he be extreamly threatned, 
to goe with him to church, or market, or any other' place, but that 
is prohibited by this aft* * 

Nor to goe drmed hy night, or by lAzf, ^c. hrfore the kings juftices in 
etny place whatfoever*} Sir Thomas Figett knigtt went armed under 
his garments, as well in the palace, as before the juftice of the 
kings bench : for both whieh upon complaint made, hie was ar* 
*cfted by ^r William Shardffiill chiefc juftice of the kings bench, 
find beiag charged therewith, he faid that there had been debate be- 
tween him aad &x John Treret kn^ in the £une week, at Pauls 

4^ 
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m Ldndori^ who menaced him, &c. and therefore for doubt of 
danger, and fafeguard of his life, he went fo armed. NotwitH- 
ftandinoj the court upon their view awarded, that the armes were 
forfdteci, arid thereupon the fame were feifed, and he commanded 
to ward in the Marlhalfea during the kings pleafure. Sir Thomas 
prayed to find mainprife, which was deiiied, untill the pleafure of 
the king was known, becaufe he was imprifoned dur'ng the kings 
pleasure, according to this ftatute. 

U)>:n paine to forfeit their arrnvTy &f ^.] It appeareth before by the 
cafe of fir Thomas Figett, that th6 offender was to bee puniflied ac- 
cording to this at.*t, but by forfeiture of the armor and imprifoit- 
ment; but the ftatute of 20 R. 2. cap. i. doth add fine, and impri- 
fonment. 

And that the kings juft ices ^ in their prefence, Cj/c] So did fir Wil- 
liam Shardifliill, as is abovefaid. 

Artii other minijiers in their haliwickesy ^tJ\ That iS to fay,- fherifs^ 
bailifs of liberties, &.c. 

Lords of frofickifes,'] And their bailift, maiors, and bailifs of 
cities, and borowes within the fame cities and borowes, and borow- 
holders, conftables, and wardens of the peace wi£hin their wards 
Ihall have power to execute this ad. And ihe jullices affigned at 
their comming down fiiall inquire how jRich officers, an(i lords have 
cxercifed their offices in this cafe, and w punifli them whom they 
find that have not done that which pe-rtaineth to their office. See 
12 R. 2. cap. 6. 

It is to be obferve^, that upon this ftatute by the rcfolution of 
the judges a writ was framed, and inferted into the Regifter, when 
any with force and armes enter any lands and tenements, or detaiifc 
the fame with force and armes, ciiiefted to the flierif, reciting the 
force, and our act, (and faith) Nos flatutum pradi^um inviolabiliter 
ohfensari^ et idem infringentes juxta vim et effe^um ejufdtm fiatuti cajii^ 
gar/e facer e volentes et punire^ tihi prcecipimus^ ^c, publict prodamarifa-^ 
ciajj ^c\ as in the writ. And here is a fecret in law, that upon 
any ftatute made for the common peace, or good of the realm, a 
writ may be devifed for the better execution oF the fame, according 
to the force and. effedl of the a£l. 

Note, proclamations are of great forces which arc grounded up- 
on tlie laws of the realme. 
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Of Perjury and Subornation of Perjury, an^ 
incidently o( Oaths. 



5 EJ, CSV 9. U V E R Y perfon which fliall unlawfully and corruptly pf o- 

-E-* cure any witnefle to commit any wilfttll, and corrupt 

perjury iii any matter or caufe depending in fuit, and vav 

l-rance, by any writ, adion, bill, complaint, or information ih 

any of the kings courts of chancery, fi:ar-cliamber, or in any 6{ 

the 
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the queens majefties courts of record, or in any leet, view of 
frankpledge, ancient demefne court, hundred court, court ba- 
ron, or of the ftannary, or elfewhere w*ithin anyof the kings do- 
minions of Eng'and or Wales, or the marches of the fame : or 
fhall unlawfully, and corruptly procure and fuborn any witneffe to 
tedifyiin perpetuarn ret memoriam. That then every fuch of- . 
fender fhall forfeit the fumme of forty pound, &c. And if any 
perfon either by flibornation, or by their own aft, confent or 
agreement, wilfully and corruptly commit any manner , of 
vvilfull perjury by their depofition in anyof the courts above- 
mentioned, or being examined ad perpetuarn ret memoriam; 
then every perfon fo offending fhall lofe and forfeit twenty 
pound, and to have imprifonment by the fpace of fix moneths 
without bail or mainprife, &c. the one moiety of all which for- 
feitures to be to the queen, and the other moiety to fuch per- 
fon or perfons as fhall be grieved, &c. 

Albeit by the common law tryall of matters of fa^ft are by the ■ Exo<f. ao. 13. 

verdi£t of twelve men, &c. and depofition of witnelTes is but Jj^'^- '9- *'•, 

evidence to them : yet, for that moil commonly juries are led by ^ ^I' ^' |J' 

depofition of witnefTes, perjury of witnefles was feverely punifli- 3. Ethelft. c ic! 

ed by the ancient laws of this realm; perjury itfelf being for- 25 Edm. c. 6. ' 

bi'lden by the law of God, * N<m perjurabis in nomine meo^ nee Canuti, ca. 6. 

pollues nomen Dei m. And again, l^an perjurabisy reddes domino jw ^}^' ^?'^ 

f amenta tua. ^ ^j ^" 

A falfe witneflTe is oAlt^perjurus^ quia perper am jurat, ^ Perjury c'jviir. ca. 4. \ 

before theconquelt waspunilhed fometlme by death, fometime by de paines. 

banifliment, and fometime by, corporall punifhment, &c. Int. Leg. Ca- 

* Afcuns font punies per convper de langues^ corns fnhit eflre defaux "j'cTa'tor'i^'^''*" 

iejimuvrms. But too fevere laws are never duly executed. Af- exclditor.'"^"* 

terw^ards it came to be more milde, for ^ Flera faith, Airox inju- d Fit ta, ij. 2. ca. 

ria eft qua omnium mobilium am'Jionem conferty ^c, de pcrjuiio convihis, i- § ^^^^ Atrox, 

Afterwards it came to fine and ranfome, and never to bear ^^' 
tefrimony. 

Et queux fe voilhnt perjurer pttr lower^ ou par afcun doute de afiun^ -Britton, fo. 3S. 

£t ceux font reints a noftre volunt^ et mes ne foient crus per nulferement, ^^* ^^ 

And it appeareth in 7 H. 6. that he that is perjured fliall be fined 7 H. 6. fo. 2$. 

and imprifonecl. Hil. 8 E. i. in 

Tliomas Figrus, et duo alii funt culpabiks, ^c. pejjurati pro frae- Ro^'"8"Effex*'* 

tione cmbdllorum joJiatm/e de Huntingfield infeparali pifcariafua in aqua- Fortcfcuc ca. ' 

4/e Hadfeld, 32. 

Qui tejies de perjurio convincere fatagit^ mtdto illis plures^ producer e * p /: 1 

necejfe habet. * L *H J 

The punishment of perjury in jurors for a fajfe verdi<fl was fo the'lnftitute^^ 

feverft by the common law, as few or no juries were upon juft Verb. Attaint. 

caufe convi<51ed, for the judgement * againft them was, i. Q/W Sea. 514. Glan- 

4imodo amittant liheram legem imperpefuum. 2. Non trahantur in tejli- v'dl, lib. 2. ca. 

fnoniumhteritafis. 3. Bona et cat alia fua for is faciant repi. 4. Terra '?* ^ ^' ?: ^I" 

. r ^- i • .. r\ J ^ 7ri r- taint. 72. Braft. 

et tenementa fua capiantur in manus regis. 5. Quod uxores et hbenfut jj^ - f^. 202. b. 

amodo amoveantur, 6, Quod tar a et tenementa fua extirpentur^ 6fc. Fleta, lib. 5. cap. 

21. Britton, fo. 
•245. 8 E. 2. Judgement. 196. 16 E. 3. ibidem 169. Mich. 3 H, 5. Coram reg« Rql 14. 
Jc 49. Fortefcue ca. 29. 

7. Quod 
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7. Qu9j eafiaMur, ei in gaolam detrudantur, Which fheweth how 
edious perjury was in the eye of the law : and this law doth yet re-^^ 
main in force ; but a milder punifhment is fet do« n by the (latute 
of 25 H. 8. wherein the par^ grieved hath election to ground his 
writ of attamt upon this ftatute, or to take his remedy at the com-^ 
monlaw. 

For perjury concerning any temporal! aft^thtf ecckfiailicall court 
hath no jurikli^tion ; and if it be concerning a fpirituall matter, thd 
party grieved may fue for the fame in the ftat-chamber. See th<f 
ilatutes of 3 H. 7. ca. t. it H. 7. ca. 1$. 32 H. 8. ca^g. And 
when you have read the cafe in Mich. 7 & 8 £liz« Dier 342, 243. 
you will conieile how neceflary the reading of ancient authors and 
records is, and the continuall experience in the fiar chalhber is 
againil the opinion conceived there. 

And Mich. 10. Jac. in the (lar-chamber in the caft of Rowland 
• Ap Eliza, it was refolved, that perjury in a witn^s was puutihabkf 
by the common law, as hereafter fhall be (hewed more at' large. 
But now let us perufe the words of the ftatute. 

By any writy oniony hilly amflainty or iftformatien.^ Out of thefe 
words are petjury, and fubomation of perjunr upon an indictment 
for the king (for example of riot) as it was reioived in Floi^rers cafe^ 
becaufe that perjury upon an indiftmcnt is not within the ftatute. 
But feeing perjury was an offence punifliable by the common law^ 
though the indiament of Flower grounded upon this ftatute was 
overthrown, yet is fuch perjury upon an indictment puniihable^ 
and moft commonly punifhed in the ftar-chamber. 

Jhformation,^ By this it appcareth, that perjury committed in an 
information exhibited by the kings attorny, or any other for the 
king, by any witnes produced on the behalf of the king^ is puniih- 
able either by this a6t or by the common law. And fo it was rc- 
folved in the faid cafe of kowl. Ap Eliza, which was this. The 
kings attorny preferred an information in the exchequer againil 
Hugh Nanny efquire the father, and Hugh Nanny the fon, and 
others for intrufion and cutting down a great number of trees, &Ci 
in Penrofe irt the county of Merionetli. TJie defendant pleaded not 
guilty, and the tryall being at tlie bar, Rowl. Ap Eliza was a wit- 
ncfle produced for the king, who depoTedupon his oath to the juryi 
that Hugh the father and Hugh the fon joyned in lale of the faid 
trees, and commanded the vendees to cut them down: upon which 
teftimony the jury found for the king, and aflefled great damages^ 
and thereupon judgement and execution was had. Hugh Nanny 
the father exhibited his bill in the ftar-chamber at the common laW| 
and charged Rowland Ap Eliza with perjury, and aflSgned the per- 
jury, in that he the faid Hugh the father never' joined in iale, nor 
commanded the vendees to cut down the trees, &c< And it wai 
rcfohred, firft, that perjury in a witneffe was punifhable by the 
cfommon law. Secondly, that perjury in a Witnefle for the kin^ 
was panifliai>le by the comrtioh law, either upon an indiftment, 
or in an information, or by this aft in ao information. And the' 
laid kowiand Ap Eliza was by the fentence of the court convicted 
of wilfuiland corrupt perjtiry. 

But for our more orderly proceedings let uS define, or defcribe 
what perjury is in kgali underftanding} both upon this {laCute^ and 
it tb^ common law* 

Perjuxy 
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Perjury is a crime committed, when a lawfiill oath is mini- 
flred by any that hath authority, to any perfon, in any judiciall 
proceedina, who fweareth abfolutely, and falfly in a matter ma- 
teriall to the ifTiie, or caufe in queftion, by their own aft, or by 
the fubornation of others^ Now let us pcrufe the branches of 
this defcription. 

A lawfull oath^l This word oath is derived of the Saxon word 
toth; and is exprefled by thrde feverall names, viz. i. S&cramentum^ 
^facrAy ei fnente^ becaufe it ought to be performed with a facred 
and religious mind. Quia jurare^ eft Dcum in tfftem vocare, et eft 
aSus divini cultus, 1* Jur amentum ajure^ which li^nifieth law and 
right, becaufe both are required and meant, or becaufe it muft be 
done with a juft and ri^htfull mind. 3. Jmjurandum^ compouftd- 
cd of two .words, a jure^ el jnrando. In the common law yi- 
cramentum is moft commonly ufed : il otir books and ancient fta- 
tutes publiflicd in French, ferement^ of the French "word ferment^ is 
ufed. 

An oath is ah affirmation or deniall by ^ny Chriflian of any 
thing lawfuU and honeft, before one or more, that have authority 
to give the fame for advancement of truth and right, calling Al- 
mighty God to witnefTe, that his teftimony is true. And it is 
twofold, either ajfertorium ut de praterilo^ ficut teftes^ ^cfeu promt/" 
fortum de futuro^ Jicut judices^ jufticiarii^ officiarii^ Elfc. So as an 
oath is fo facred, and fo deeply concerneth the confciences of 
Chriflian men, as the fame cannot be miniftred to any, unleffe the 
fame be allowed by the common law, or by fome aft of parliament ; 
neither can any oath allowed by the common law or by aft of par- 
liament be altered, but by aft of parliament. It is called a cor- 
porall oath, becaufe he toucheth with his hand fome part of the 
holy fcripture. 

The oath of the kings priVy councell, the juftices, the fherif, 
&c. was thought fit to be altered and enlarged, but that was 
done by authority of parliament. For further proof whereof, and 
of the matters abovefaid, fee the ftatutes here quoted, and it ftiall 
evidently appear, that no old oath can be altered, or new oath 
faifecf without an aft of parliament, or any oath miniftred by, 
any that have not allowance by the common law, pr by an aft of 
parliament. 

ft H. 5. ca. 7. % E. 4.. cap. 1. isR, 3. cap. 6. & 15. 19 H. 7. cap. 14. 14 H. 8. 
cap^ 5. 32 H. t. cap. 46. 2 £. 6. ca. 13. 27 £1. cap. 12. See3jac. c. 4. 
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And to Conclude this point, it was refolved in parliament holden 43 Eliz.ca. 12. 
in atijia 43 Eliz. that the commiflioners concerning policies of af- 
fiirances could not examine upon oath, becaufe they had no war- 
rant either by the common law, or by any aft of parliament: and 
therefore it wasenafted at that parliament, that it ftiould be lawful! 
for the faid commifTioners to examine upon oath any witnefle, &cw 
At this parliament I attended, being then attorny gtnerall. And 
oaths that have no warrant^by law, are rather rova torment a^ quam 
facramenta^ and it is an high conttmpt to minifter an oath without 
warrant of law, to be puniftied by fine and imprifonment. And 
therefore commiflioners (that fet by force of any commiflion that is 
not allowed by the common law, nor warranted by authority of 
parliament) th^t minifler any oath wfaatfoever, are guilty of an 

III. Inst. O high 
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high contempt, and fbr the fame are to be fkicd and imprifboed s 
* Commiflioos. * ^^^ commif&ons are iegall, and arc like the kings writs, and none 
Reglft. 1, 1, 3. are lawfull but fuch as are allowed by the common law^ or war- 
lac, 126. 88. ranted by foroe ad of parliament : and therefore commiffions of 
FN y* '^' ^^^ inquiiies or of novell invention, are againft law, and ought 



1 1 1, a E. r a6. ^^^ ^^ ^^ P^^ ^^ execution. 
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ca. 6. Rot. Pari. iS £. 3. nu. 47. 38 £. 3. ca. 19. Rot. Par!. 50 £.3. no. 56. 61. 1 H. 4. nu.as. 
opiime. 4 H. 4. ca. 9. Rot. Pari. 9 H. 4. nu. 36. 42 AH*, p. 5. i£. 41 £. 3. ca. 3. Dler, x Elis. 
S06. Scrugscare. 

And albeit divers of the kings courts in England proceed not 
according to the courfe of the common law, yet are their pro- 
ceedings allowed either by the common law or by fome aa of 
parliament. 
DorC clauf. an. Certain poor Chriftians that had fpoken againft the worfhip- 
19R. 2. nu. 17. ping of images, were by the bifbops fwom to worfhip images; 
• Bxod. 20. 4, • which oath was againft the exprefle law of God, ,and -againft the 
PfT ^86 ^^^ ^^ '^^ hnd, for that they had no f warrant to niinifter the fame. 

96* T^^is- 4. ^^^ ^^^^ children of the church be called and inftriKfted by the tcfti- 
Levit. 26. 1. &c. monies of the holy fcripture, that nothing made with hands may be 
Efay 44. 9. &c. worfliipped. Sfe the fecond part of the Inftitutes, Marlbridge, 
Jeremy 10. 3. ^ap. 14. & 19. concerning oathes, and fpccially out of GlanvSe, 
^ &c*^Au£uft concerning the nobility of this realm, and W. i. ca. 38. 
£pUl. no. ad 
Jan. ca. 11. idem de fide & fymbolo, ca. 7. idem !n Pfa'. 113. con. 2. Gregor. lib. 9. Eprft. 9. 

* »• J ^ any having auihmrity.'] For where the court hath no authority 

to hold plea of the caufe, but it is coram mn juJice^ there perjury 

r> A^ iL . cannot be committed. For as Braifton faith, Sacramentum hahet in 

fo. 186. fi t^^ ccmites^ verttatem^ jujtitiam tt judicium: verttas habemia eft m 

jurato ; jufticia et judicium injudice, 
Jcr. 4. 2. And all this is grounded upon the law of God, Jwrakis vhnt 'do- 

minus ^ in vcritatc^et judkia^ et in jvjiitia. 

In any judiciail froceeding.'\ For though' an oath bc given by him 
that hath lawfull authority, and the fan.e Ls broken, yet if it bc not 
Trin. 13 Ja. Li. in a judiciall proceeding, it is not perjury puniftiable either by the 
XT. t 98. B?g- common law, or by this ad, becaufe they are general! and extra- 
ftes catt. judicial!, but ferve for aggravation of the offence, as genera] oathes 

given to officers or minifters of juftice, citizens, burgeflcs, or the 
like, or for the breach of the oath of fealty or allegcance, &c. they 
fhall not be charged in any court judiciall for the breach of tbent 
afterwards. As if an officer commit extortion, he is in truth per- 
jured, becaufe it is againft his generall oath : and when he is 
charged withextortion, the breach of ijis oath may ferve for aggra- 
vation. 

If a man calleth another perjured man, he may have hbadjon 
upon his cafe, becaufe it muft be intended contrary to his oath in • 
a judiciall proceeding: and fo it is termed in our ftatute of 5 Eliz. 
but for calling him a forfworne man, no adion doth lye : becaufe 
the forfwearing may be extrajudicial!. If the defendant perjureth 
hiaifelf in hisanfwer in the cbanccrv, exchequer chamber, &c. he 
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is Bet purfifliable by thu (hinite, for it extendetk but to Witnefib, 
but he may be puni'ftied in the ftar-chamber, &c. 

Wlmfodeantk tAfiiutelf.'\ For the depofition maft be direct and Bna.lab.4. 
Abfolute, and not ir//«rtff, nw ficui m^minit^ nor titaredH^ kc. i^'^^?.V 

AniifdffeJy.] Herein the law taketh a diverfity between felfe- f, !J;. * ^• 
hood in expre6e words, and that is only within this flatute, and 
ifalfehood in knowledge or minde, which may be puniQied though 
the words be tnle. For examplei damages were awarded to the Gurncis oife In 
platntife in the ilar»chamber according to the value of his goods J« iNr-cbam- 
riotoa^y taken away by the defendant: the plaintiffe caufed ^'> *«ic, 9 J*f. 
two men to fweare Vhe value of his goods, that never faw nor 
knew them; and though that which they fware was true, yet be* 
caufe they knew it not, it was a falfe oath in them, for the which 
both the procurer and the witnefles were fentenced in the ftar- 
chambei'* 

For (as Fletat faith) AJ rekum jwramentum €J^guntur iria, venfas, ^^*» "*** ^"P'*- 
mifciaOiat it judicium i truth and confcience in the witnede, and 
judgement in the judge. And herewith agreeth Braifton, that a 
man may fweare the truth, and yet be perjured. Dicma ^idam iv- ^'•^<»"« ^'^- 4- 
new, et mttahmhtr^ et f^trmd^ m tfu^d ccmtra mmtem vadunt, Utfi ^' ^ '* 
Judam juraverit Ckrifium natum ex virgine^ pcrjurium committit^' quia 
aadra mentem v4idit^ quia mn credit ita ijje ut jurat* 

By the ancient law of England in all oathes equivocatioa is ut- Equivocation. 
terly condemned ; for Britton faith, Serement efi hf/neft^ et ka% quant B'i«on» ^o- *37- 
fa cmfcience demejke aecerd a chfcun point a la bouche ne tluis^ ne 
meins^ et JU ad difmrd^ donqs" eft perilhats. And this is grounded 
upon the law of God. Nunquid Deus indiget mendocio vcfl^o^ tu pro Job 13. 7. 
iUo hquamini dohs^ aut decipietur ut homo vefirisfraudutentiis f Perjuri 
funt quifervaiii verbis jutamenti decipiunt cures eorum ^ui accipiunt. If 
equivocation (liould be permitted tending to the fubverfion of 
truth, it would fliake th€ foundation of jufHce. 

Li a fftaiier materiall to the ijfue^ or cau/e in qu.ftion.] For if it j^ 167 ] 
be not materiall, then though it be falfe, yet it is no perjury, becaufe 
k concerneth not the pioiiit in fuit, and therefore in effe^ft it is extra- 
judiciall. Alfo this a(^ giveth remedy to the party grieved, and if the 
depofition be not material], he cannot be grieved thereby. And 
Brt^on &ihh, ft Ittttem/acramemum/atMum/uerity licet fa/urn^ tamen Bra^n. Iib.4. 
mn committit perjurium, 188. F]eta» lb. 

By their own a^, ^t,] This claufe of the ftatute, although 5- "•»'••««*'*• 
it be more generall then tlie claufe of procurement, yet feeing 
the firft claufe concerning procurement, extendcth not to per- Flowen cafe, 
jury upon an indictment: this claufe by conflrudion fliall ex- ubifupra. 
tend no further than the former. See Lib. lutr. Coke, lu. 164, 
x6$, 362. 

Or iy the fttbomation of other.] Subornation is derived of fttt / 

and dnw, and omare in one of his figniHcations is to prepare, fo as 
Jubomare is as much to fay, as to prepare fecretly, or underhand. Eft 
autetn fuhomare quaft ftibtus in aure iffum male oruare^ unde ftibornatio 
dicitur de/alfi exprrj/Fone^ aut de veriftipprtffiime. And here is to be not- 
ed, that in the judgement of the parliament plus peccat author Mtam 
aSor; for the\ fuborner forfeits 40 11. and he that is fuborned but 
ao li. Fleta faith. Si firvus cogatur fctenter a domino perjurare^ 1^"!*** 1»^- ie 
Mtetque eft perjmus $ qui etutem provocat eum ad jurandum quern ftnt ^** •^ 

O % falfum 
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falfum ptrate^ vel, exigit^ vel redpit jtetofHetHuMy talis vineit komici* 
dam^ quia homicida /olum corpus •ceidity ifie vero ammam fuam et al* 
*^^^i ' etpeccatf ftti al'mm audit falfum jurare^ fcit^ et tacet. 

Eli» ^c ^2\ e ^^^^ a^ftion of perjury brought upon this ftatutc, the .plaintifb 
. oramr ge. counted, that the defcndant/^l^ dixit et depofuit, &c. and in what 
a6^ion, upon what iflue, and in what court, &c. and concluded, etjit 
commijit vohntarium el corruptum perjurium. And it was ruled by the 
whole court, that the count was vicious and infufficient for two 
caufes. Firft, for that in this a6t of 5 Eliz. as here it appeareth, there 
be two diftin£t claufcs, one if he be perjured of his own proper aft 5 
the other if he be perjured by fubornation, &c. and thl^ plaintife 
ou^ht to declare in certainty, within which of them the defendant is 
perjured. The fecond caufe was, where the aft faith [wilfully and 
corruptly commit any wilfiill perjury, &c.] and the words of the 
count be falfo dixit et depofuit: and faith not, voluntas ie et cor^ 
rupte'y and the faid claufe, et Jic commijit vohntarium et corruptum per^ 
jurium^ falveth not the former infufficiency, becaufe it is but a con- 
clufion upon the former matter. 

i7 Eli«. McUcri ^„jj ^j^^ jjj^g judgement was given in this court, as to this latter 
** point fl««o 27 Eliz. m the cafe of one Mellers of Lincolnefhire. 

Dier, 12 £1.28^. That as taell thejudfe and judges of every fuch of the faid courts."] If 
the perjury be committed by any witnefle depofed in the chan- 
cery, &c. and the party grieved commenceth his fuit there upon this 
aft, the fame and all the proceedings thereupon muft be in Latin 
according to the courfe of the common law, and the defendant (hall 
not be fworn to his anfwer, nor examined upon interrogatories (un- 
lefTe the court of chancery had before this aft ufed to examine per- 
juries, and to examipe the defendant Upon oath upon interroga* 
tories before this aft, for then fuch jurifdiftion had been faved by 
a provifo in this aft) and when iflue is joined, it (hall be tried in 
» the kings bench, as by law it ought, etfic de fimilihus. 

25 B. 3. 42; b. If a man be taken for a fufpeft, and he is not indifted, nor is 

cor. 13X. there ?iny certaine caufe to arraign him, the court may |^ve him the 

oath of allegiance, viz. Queilferrafoialet l^aly ^c. Vide 45 £• |. 
i7.b. fimiledevaqt, cap. 7. De Conjuration, &c. in fine. 22 £. 4, 
36. 20 H. 6. 37. Attorney abjure. 

See more of Perjury and of Witneflcs in the fourth part of 
the Inftitutes, cap. Commifiioneri for examination of witnedes. 
See 21 Jac. cap. 20. a good aft to pi event and reforme profane 
fwearing. 
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CAP. LXXV, 

Of Forging of Deeds^ &Ct 

IP any pcrfoo or pcrfons upon his or their own head or irtiagi-^ 5 Eli». cap. i^ 
nation^ or by falfe confpiracy or fraud with pthers, {ball wit- 
tingly, fiibtilly, and fa]fely forge ( j ), or make (2), orfubtilly 
caufe or wittingly aflent (3) to be forged or made any falfe deed, 
charter (4), or writing fealed (5), court roll, or the will of any 
perfon or perfons, in writing f 6), to the intent that the ftate of 
freehold or inheritance of any perfon or perfons, of, in, or to 
any lands, tenements, or hereditaments free-hold or coppy-hold, 
or the right, title, or intereft of any perfon or perfons of, in, or 
to the fame jf8^, or any of them, mall or may be molefted, 
troubled, defeated, recovered, or charged, &c. (7) Or fhall 
pronounce, publifh, or fhew forth in evidence any fuch falfe 
' ^d forged deed, charter, writing, court-roll, or will, as true (9), 
kngwing the fame to be falfe and forged (10), as is aforefaid, 
to the ixitent above remembered, and {hall be thereof convicted, 
either upon adlion or ^<^ions of forger of falfe deeds to be found -^ 
ipd upon this flatute, at the fuit of the party grieved, or other- 
wife according to the order and due courfe oTtheiawes of this 
realme, or upon bill, pr information, to be exhibited into the 
court of ilar-chamber, &c. {half pay to the party grieved hi$ 
double cpfls and damages, &c. (11) And be it further enaded^ 
that if any perfon or perfons, upon his or their owne head or ima-? 
gination, or by falfe confpiration pr fraud had with any other, 
mail wittiqgly^ fub^illy, and falfely forge or make, or witting* 
)y, fubtilly, and falfely oaufe or aflent to be made or forged, any 
falfe chart^r^ deed (12), or writing, to the intent that any 
perfon, or perfons, (hall or may have or daime any eftate or 
intereft fcr terme of yeares ( 1 3 ) of, in, or to any mannors, lands, 
tenements, or hereditaments, not bein^ coppy-hold ( 14), or 
any annuitie (15) in fee-fimple, fee-tailc, or for term of life, 
lives, or years, or (hall make or forge, as is aforefaid, ,any ob-- 
Jigation, or bill obligatory (i5), acquittance, releafe, or dif- 
charge (18), of any debt, account, adion, fuit, demand, or 
other thing perfonall, or fhall pronounce, &c. utfupr^. Tha^c 
then he fhall pay, &c. (19) 

And be it further enadted, that if any perfon or perfops being 
hereafter conviiSled or condemned of any of the ofF2nces afore- 
faid, &c. fhall after any fuch his or their conviftion oi* con- 
4pninatjon eftfooas commit or perpetrate any of the laid of- 

O ^ t'en^esi 
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fences (20) in forme aforeiaid, that dien every fudbi fecond offence 
or offences ihall be adjudged felony, ice. 

\Vc have fpoken of forgery or counterfeiting of the great fcale of 

^ the kings coin, &c which arc declared by the fhitute of 2; E. 3* 

to be high trcafon ; bqvv we are to treat of forgeries of deeds, 

charte'-s, and writings felled, &c» Ia th« cafe of fubje£ts. And 

firfl, after our accuflomeld manner how thefe offences were puniilied 

of ancient tim^. 

Mir. cap. 4. The Mirror fjiith, J/funs fechsfint pumes p. pf!e. dt panke^ com^ efi 

|Dcspainrs. ^e faulx notoirti^ Gff. peccans membrum puniebatur. (Car pur 

r 169 1 Britton laith, Judgement die Utyne^ et de fuffer tmri doft tncmtnt* 

BritioB, to, 1 6. ^UM coure^ /^ p, ap^ tales defeki^Jfmt aUemts^ q. il% eymt kJiaJe Uur 

a.&b. fcignkMr^ qui mednt>ajt ils fini^ ou ^, homes /*, A^mnge cmnterfait^ t^ 

^jurevter.i faufd^ ^c, Ef- Jt tleb manneri des fails foieni ^teinij 4r 

9^jff'€ fuity Jifiient pur le Jealt fauje juges a judgement tie piOaty, Mf 

de petdre le oralle fi lefaitfoU fimple : ei file fait fit grand et levde^ 

ficome icHchaut dtjherijhj^ otf perpetuaU dpmage^ fi fiiiei^ J9^cs a Uk 

nicrt, 

Flfta, lib. 1. Fleta faith. Crimen fafidicUur^ cum quis accufatut fnerilvel appeU 

ca. aa. laius quod fi^i htm reghy vel dot^invfui de cujusfamilia^fueraty falfii- 

> vir-ty et hr^via hde cwfi\navcftt ; vel cartam aliquam ^elliieram^ad 

txhaeredathmem dom'^niy ^e, figiUaverit ; in quihus caufis fi quis ten* 

viStus fueriiy detra^ari meruit et fiijpendi, e A quod de ^ujufmodi faU 

Jfariis dicitur, de fi ills adidierUa earth et Uteris appoaentH^ s dkatut 

rift-', lib. 4. ,• / i,j^„ j^,^ J i^, another plac^ he faith, Efi etiam atrax iftjwia quat. 

**• *•. perpetuam inducit irfdmiam cum fama piUwari veltumhrelliy quee quann 

deque fit perfafinijifigHkn^m (dum tam^M nom regis mc^ dtminijui dr 

(igus fue^'ttfamiltcu) 

We hav^ the more willingly repeated thefe ancient puniflir 
mcnts, to ^\t:^ how in part, (viz. concerning the eares ?nd pil- 
lory,) this a^ for the fiift offence concurreth with the an^i^t pu- 
nimmem. 

(i) F6rge,'\ To forge is metaphorically taken from the fmith, 
who beatcth upon his anvill, and forgeth what fafhion or fl^ape he^ 
will: the offence (as it appeareth before) is called crimen falfi^ and 
the offender /ii^;7w, and the Latin word to forge is fefl/are or fa^ 
iricare. And this is properly taken when the a£t is done in the nain^ 
pf another perfon. 
*« H. 6. forger The ftatute of i H. 5. hath thefe wwxls [forge of new any falff 
S. 17 H. 6. 3. deed. J And yet if A make a feoffement by dcecj to B, of certaint 
laiid, and after A maketh a feoffement by dted to C of the fame, 
land with an antedate before the feoffement to B ; this was aJjudged 
to be a forgery within that ftatute, and by like reafon within this 
ftatute alfo,: and the rather in rcfped of the words fubfequent, [or. 
malee, &:c.l 

(^) Or make^ £stV.^ Thefe be larger words then to forger for 
'' one may make, a falle writing within this a<^, though it be not 

forged in the naijBihof another, nor his feale nor hand counterfeited. 
As if A make a tru^ deed oi feoffement under his hand and feale of 
^he !?^Jtpttcr of Dale unto B, and B or fome other rafv out D the 
firft letter of Dale, and put in S, and then where the true deed 
^as of the manuor of Dale, now it is falfeiy altered and mad^ 
7 ^^ 
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the mannor of Sale. This is a felfe writing under feale within the 
purview of this ftatute. And fo it is it a rent charge of one 
hundred pounds by the year be granted out of land in fee or fot 
life, &c. and the grantee or any other rafe out one, and in Head 
diereof writeth two 5 this is a falie writing within the danger of this 
ftatute. 

(3) Orfiikilly cenfiy or Toiftingly ajjent^ To caufe, is to pro- 
cure or counfell one to forge, &c. To affent, is to give his aflcnt 
or agreement afterwards to the procurement or counfell of anotiicr ; 
to confenti is to agree at the time of the procurement or counfell, 
and he in law is a procurer. 

(4) D^ed^ charttTy w toritmz feakd.] It is required, that the deed, 
charter, or writing muft be tcfaled ; that is, have fomc impreflion 
upon the Wax, for JIgillum e/l cera tmp-ejfa^ quia cerafite imprefflont 
nm efij^gillum ; and no deed, charter, or writing, can have the force 
of a deed without a feale. 

(5) Writing /titled.'] Thefe are large words: for the making of a 
felfe cuftomary of a mannor in writing under feale, containing di* 
vers falfc cuftomes tending to the difherifon of the lord of the man- lata. 
nor, and that the fame had been allowed and permitted by the [ IJP ] 
lords 01 the mannor, &c which was alfo falfe, was refolved to be , 
within thefe words, [a falfe writing fealed.] 

(6) Comft roll J or the will of any per/on or perfons in noriiing,'\ Here 
be two kind of muniments that need not be fealed, becaufe they 
may take effed without any feal, for that they be deeds ; as court 
rols concerning grants, furrendehs, admittances, &c. of copy or 
cuftomary lands : and the laft will in writing. Jf any perfon 
which writeth the will of a iick man inferteth a claufe in his laft ' 
will, concerning the devife of any lands or tenements, which he 
had in fce-fimple, falfly without any warrant, or direction of the 

divifor; albeit he did not forge,*or falfly make tlie whole will, Dicr n EI. f. 
yet is he puniihablc by this ftatute, as it hath been often Kolden a88. Sir Jamct 
in the ftar chamber againft the opinion reported by my lord Dier. Marvynscafe. 

(7)' To the inters that the fiate of freehold or inheritance^ of or in any 
lamlsj tenements^ or hereditaments ^ freehold or copyhold^ Jhali or may be 
piolefiedy trouh^ed^ defeated^ recovered^ or charged ] The great doubt 
upon this branch, and of the branch hereafter enfuing, was, for 
Jj^at it is not exprefled by this aft, what eftate, or intereft (hould be 
mentioned to paflTe by the deed, charter, &:c. whereby the eftate of • 
the freehold or inheritance (hould or might be molefted, &c. or 
charged ; whether if one did forge, &c. a deed, charter, &c. of an 
intereft, or tearm of a hundred or a thoufand years, &c. of lands, 
which are the freehold or inheritance of another, whereby the fame 
(hall or may be molefted, &c. And the fame queftion of a rent 
charge for years in the like cafe : and the doubt was the greater in. 
refpeft of the claufe hereafter enfuing, which is, To the intent 
that any perfon or perfons (hall or may have or claim any ^ftate ojr 
intereft for tearm of years of in or to any mannors, &c. Aiid it 
was refdved, that a leafe or charge for years of any lands being the 
freehold or inheritance of any perfon, was witl^in tli\s branch, for 
the claufe is general!, not mentioning any eftate o^* intereft, ^c. . * 

whereby the moleftation, &c. (liquid grow : ancj it was requifite it 
fhould extend to leafes or charges for years, for otherwife mens 
cftates of iir^ehold or i^heritanqe, &c. might be of Uttle or no value : 

O \ anci 
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and accordingly it was refolved, Fafdh. 38 Eliz. in the fiar-cham- 
ber between the lady GreQiam plaintif, and Roger Booth fcrivcncr 
of London, Markham and others defendants, for the forging of a 
grant of a rent ch^ge, by deed bearing date amto %i Eliz. for 
ninety nine years to the faid Markham out of all fir Thomas 
Gremams lands of inheritance, and for publication thereof ; and 
fentence given upon the faid branch accordingly againll Roger 
Booth for publication of the fame. 

And the faid branch after enfuing, is to be underftood when the 
forgery, &c, is to the moleftation of a termor. As if A. be pof- 
fefled of a leafe of lands for years, and B. in his name doth forge 
an affignment to C. -of his tcarm, this is diredly within the letter 
and meaning of this branch, and the rather in refpe£l of thofe 
things that be joyned therewith under the fame punifhmcnt. 

(8) Or the rights title^ or intereji ofa*yperfon or perfim in cr to the 
fame,'] Thefe worcis were addtd, for that the ftatute of i K. 5, 

being to undoe, and trouble the pofleffion and title (in the con- 
junftive) of the faid kings liege people : doubt was maile whether 
a forgery to bar one that had but a bare riglit or title, and no pof» 
feflion, was within that ftatute : and therefore this daufe of 5 Eliz. 
added this claufe in the disjun^ive, as here it appeareth. But 
now by a fpecinll branch of this afl the ftatute of i H. J. cap. 3. 
being doubtfully penned, is repealed by a claufe in this atft, and 
greater punifhment inflided by this ftatute. 

(9) Or Jhall pronounce^ publjh^ of Jkew forth in evidence anyfuchfalfi 
and fo^ ged deed^ ^c. as true knowing the fame to he forged,] Here b^ 
two things to be explained : firft, what it is to pronounce, oj pub- 
lift) as true. Secondly, what knowledge is fufficient. 

To pronounce or publlfti is, when one by \^ord& or writing pro.* 
nounceth or publifheth the deed, &c. to any other as true. 

(10) KncTivirg the fame to be forged.] This knowledge may com^ 
by two means, either of his own knowledge, or by the relation of 
another. As if A. telleth B. that fuch deed is falfe and forged, and 
yet B. will ^ftcr pronounce or piiblifti this to be a true deed, and 
afterwards it falleth out by proof that the relation of A. was true^ 
and, the deed in truth was forged, B, is in the danger pf this ftatute ; 
and fo was it refolved in the abovefaid cafe of the lady Greftiamj 
againft Roger Booth, &c. ubi fuj^ra^ and fentcncc given accord^ 
i: gly. 

(11) And that the defndant Jhall fvffcr upon the pillory the corporall 
penance^ EsV.] And there is a claule that the plaintif fliould not 
releafe nor difcontinue the punifliment, &c. but only cofts and da-» 
mages ; and yet it was refolved that the queen might pardon the 
corporal! punift^ment, which trencheth to common example. 

And upon the ftatute of W. a. ca. 25. which giveth two year^ 
Imprifonment in the raviOiment of ward, the kino may pardon the 
(aid corporall punifliment of imprifonment. And the punifliment 
qf finding of furety, and forjuring the realm, &c. upon the fiatut^ 
of W. %, cap. ^8. De malefailottbus in parcis may be pardoned by 
the king. 

(12) Any faff darter or deed,] This muft be intended to be 
f aled according to the foimer claufe, though it be not herq 
i^ ecified. 

(13) To tie intent that any fcrfm or perfom Jhall or may have or claim 
''■''"'■■'■' anf 
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am ejlate or interejlfor iearm cfyemrs,) This braneh hfc|b been ex^ 
pkiWd before in the former part of this ftatute. 

(14) Not being' co^ hoU.'\ This needeth no explication* 

(15) Or annuity. \ This is evident. 

(i6> Jny obligation, or biU obligatory.'] Thefe muft be intended 
to be fealed : it a man forge a itatute flaple, or a recognifance in 
the nature of a (latute (laplef that is, acknowledge them, or either 
of them in the name of another; thefe are obligations within this 
ad, for each of them hath the fcal of the party. But otherwife it is 
of a {latute merchant, or of a recognifance, oecaufe they have not 
the feal of the conulor. 

(17) Or writing,} This extends to a teftament in writmg, 
whereby tiie tearm for years or goods and chattels be devifed, and 
the former branch extendeth to a wDl in writing, concerning free*' 
hold and inheritance. 

{18) jlcquitance^ releafh or dif charge.} Lodowick Grevil efquire 
was bound by recognifance of two hundred pound,^ to Rowland 
Hinde of the Inner Temple, for payment of one hundred pound, 
Hinde wrote a letter to Grevil, and writ his name in the loweft 
part of the letter ; (as many ufe when they write to men of great 
calling) Grevil caufed the letter to be cut off, and a .general! re- 
Icafc in few words to be written above Hindes name, and took off 
Hindes feal, and fixed it under the releafe : fo there was Hindes 
hand and feal to this releafe. Hinde being not paid his hundred 
pound, brought a fcire fac* upon the recognifance, whereunto 
Grevill pleaded this releafe, Hinde pleaded non eftfa^um, and tried 
his deed, whereupon judgement was given again ft him, whereby 
Hinde was barred of his debt. For this forged releafe GrevU 
was fentenced in the ftar-chamber upon this ftatute. 

(19) Shall pay to the pai ty grieved, his double damages.} Upon thele 
words in the cafe aforefaid, between Hinde and Grevill, the quef- 
tion was, whether Hinde fhould have double damages in refpe^l of 
the penalty, viz. ^he two hundred pound, or of the hundred 

g)und, the due debt appearing in the condition of the recogni- 
ncc. And it wasrefolved, that damages ihould be,afrefled by 
the court to double the penalty, for the penalty lliould be reco- 
vered by law if the forged releafe had not been : and this was re- 
ported by the lord Dier, and imprinted, and iince omitted out of 
the pript. . 

{%o) Being hereafter conviSredor condemned of any of the offences afore* 
faid^ Jhall^ Idc. eftfoons commit, ^c, any of the fend offences^ Here 
be four kind of offences ;^the firft concerning moleftation, &c. of 
freehold and inheritance. Secondly, the publication of the 'fame 
knowing* &€• The third concerning a tearm for years, annuities, 
and demands perfonals. Fourthly, the publication thereof. 

Now the queftion upon this branch concerning felony, was, that 
H'bereas the (aid Roger Booth was convi^ed in the ftar-chamber 
for the publilhing of the forged grant by deed of a rent charge 
of a hundred pound per annum, as is aforefaid ; afterwards the faid 
Roger and others were charged in the ftar-chamber with the forging 
of a deed of feoffment in the name of iu* Thomas Greftiam bearing 
date ao Eliz. but forged long after : whether this fecond forgery was 
felony, or no, within this branch ; and the doubt did arife upoa 
^ faid words {eftfomi^ commit any of the faid offences. And it 

wai 
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wn ofcjefted, ttiat by reafon of this word [eftfiMjl iterum^ rfic fe- 
cond offence muft be of the fame nature as the firft oflfcncc was 5 
as the firft oifence being for publication of a forged deed, &c. the 
fecond offence moil be for the publication of another forged deed, 
fcc. and upon that branch whereupon the firft offence was ground* 
ed, or elfe it was (aid, it was not itertf^^ which word was in figni- 
fication auafi iter Muum^ that is to fay, per idem iter^ and it is fo taken 
Cicero, lib. I. fof the iccond time. Prima quiiiem decipi^ incommodum ^, ftermm 
^ \nytnx. Jtukwn^ itrtio turpe : ^hich douht was referred to the conHderationsi 

of the two chief Juilices, and chief baron, who upon bearing 
of councell learned of both fides, and ,upon conference, an4 
ponfideration had of this a6t, refolved, that the iecond ofi^Rce wasr 
felony within the words, and meaning of this a6l, for the words be 
expreily, being condemned of any of the faid offences, eftfoons 
. commit any of the (aid offences. So as by reafon of thefe words, 
tny of the faid offences, jthis word [rfifions] is well fatiified* if he 
commit the fecond time any of them ; and fo thefe words any of 
the fs^id offences extend to any of the faid four offences before 
mentioned. And it wa« alfo refolved by them, that by reafon of 
thb word [eftfoons] the fecond forgery, ice. muil be committed 
after the fifft conviSion, or elfe it is no felony. 

Provided always, &c, that if any perfon> &c. hath of his 
^wn h^ad) &g. forged or mad^, Jcc. or if anv perfon, &c. hatl^ 
heretofore publiihed or ihewed forth any faU^ deed, i(c. 

Trill, 1 1 IK Hanford before this (latute forged a leafe for vears of the land of the 

Dici- i^ amaiitt- lord Williams of Tame» which le^fe after by A^eynman (which hath 

fcnpt Mt married one.of the daughters and heirs of the faid 'lord W illiams) was 

^'*'*^ * impeached, but not as forged, and by compolicion for two hundred 

ppund was redeemed by Weynman, and the leafe was cancelled. 

And after Weynman perceiving the leafe to be forged, fued Hanfor4 

[ *73 ] ^'^ ^^^ chance^ to liave reftitution of the two hundred pound, and 

- • there Hanford after this ftatute of 5 Eliz. maintained the leafe as 

good and true: whereupon Weynman fued Hanford in the ilar- 

chamber, where by the opinion of the chief juftices it was holdenji 

that it was not witliin this ftatute, becaufe that the deed was can,- 

^elied, ancl H^inford made no title to the intcreft of the tearm. 

Provided always, &c. that this a£l or any thing therein con- 
tained, fhall not extend* to any perfon that (hall plead or fhew 
forth any deed or writing exemplified under the great feal of 
lE^ngland, or under the Teal of any other authentiq^e court of 
this re^lni, nor (hall extend to any judge or juftice, or other, 
perfon that (hall caufe any feal of any coun to be fet to fuch 
deed, charter or writing enrolled, ^ot knowing the (ame to be 
fdlfe or forged. 

tcgit in com- * This muft be intended of a' deed or writing, which by law may be 
muni banco in a exemplified : for the knowledge whereoLwe will report a refohition 
prohibition be- of the whole court of the common pleas. The ilTue between the 
J^* 1^\ faid parties to be tried at the bar was,, whether the laft abbot of 
A^ Hide and Abbingdon, and all his predcceflbrs, flcc held certain lands in the 
Rich. Hide* dc- parifl^ 

gcodantti 



Cap. 75 • Forging of Deeds* 173 

parifh of Liint Ellens, &c.4irch«r]^ of the paymeot of tithes), 
and the plam;if oifered to fliew in evidence to prove the ikid land 
to be difchar^ of paymf^nt of tithes, a vidimus^ or imnufitmu$ 
unckr the great feal in thcfe wofxb : Vldumu quendam antiquum Un 
hnm in pergmmem imitMlatmm volumen de €9piis munimentmm/eu dtver* 
forum gejlmrum^ it afforuui mmafimi di Abkingden. In which book 
was a copy of a. bull of the pope, fer the difcbarge of the faid land 
for payment of tithes, which was but part (amongft other things) 
of the'fatd book. And by the opinion of the whole court, hearing 
of the counfcU of both parties, it was refolved that the faid exemr 
plification ought not lo be given in evidence to the jury for theie 
eaufes { firft, beeaufe that which was exemplified, was not of re- 
cord \ for neither deed, charter, or other writing, either fealed, or 
without feal^ ought to be exemplified under the great feak^ 
or any other feat in court of record, for feals of cour^ of re* 
cord ought not to exemplifie any thing but that which is of re« 
cord, beeaufe records be publique, whereunto every fubje£t may 
have recourfe to confer the exemplification with the record it* 
felf, and records be in the cuflody of fwom officers, and there* 
fore no inconvenience can follow upon the exemplification of 
them. But a deed, charter, and other writings are private, and re« 
main in the cuftody of the party, and may be rafed, interlined, or 
corrupted in points materiali, and if they fhould be exemplified^ 
the rafure, interlineation, and corruption (hall not appear tnerein. 
Alfo the deed, charter, or other writing may be forged, and if 
they (houid be exemplified, then the exemplification might ever be 
(hewed in evidence, and not the deed, &c. it felf, and fo the for- 
eery, and falfitv fhould never upon the view of the deed, or of the 
feal, or other things rtfing upon the view, be difcovered. More- 
over if a forged deed (hould be exeniplified, then the eflbft of this 
ftatute concerning publication (hould be taken away ^ for then the 
^rg^ deed, &c. it felf might never be publilhed, or given in evi- ^ 

dence,.but the exemplification, and fo thisilatute in that point de* 
luded : ^ and therefore tvhcre this ilatute, or any other ilatute or Mich, ia 8e 3^ 
book fpeaks of an exepfiplification, vidimus or hmotefcimns of a deed, Elit. ltb« 5. fo, 
&c. it muft be intended of a deed inroUed, viz. the exemplifica- 54* ^ ^H^ 
tipn, vidimus^ or imntt/cimus of tbe inrolmant thereof, which is of ^^ 
reqofd. It was further refolved that no record, or inrojment of 
any Record, may be exemplified under the great feale, but of a 
record of the court ci chancery, or other record duly removed 
thither by cerHormi^ C^r. Furthermore it was refolved, that no ex- 
emplification oueht to be of any part of a letters patents, or of 
any other record, or of the inrolraent thereof, but the whole re- 
cord or the inrolment thereof ought to be exemplified, fo that the 
whole truth may appeare^ an<f not of fuch part, as makes for the 
one pa|ty and nothing that make againfl him, or that manifefleth [ '74 j 
the truth. Laftly, in the ^afe at the barre, the faid book was in-^ 
tituled, foiumeu de C9fiiis mummenivrum^ et diver/. rum ge/hrum. So 
as feeing the bull itfelfe (being no matter of record) could not be 
exemplified; it fortiori^ no exemplification could be had of' the 
copie of the fame. And if bulls, &c. might be exemplified, then 
there might be an evafion to make the fVatute of 28 H. 8. cap. 16. *J ^- *• ^ 
of fmall force, which prohibiteth pleading, or alledging of bulls, jf M'tf c» % 
jfcc, under paineof a prcmunire, as by tlat aft ap^ eareth. ' , Eii», ca/ 1 * 

CAP, 
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CAP. LXXVI. 
Of Libels and Libellers. 



WH A T a libell Is, how many kindes of libels there be, who^ 
are to be puniihed for the ismcy and in what manner, yon 
may read in my reports, viz. Lib. 5. fo. 1^4, 12$. Lib. 9. 
Mich, le I. J- fo. jg. To thcfe you may add two notable records. By the one 
JLoTor^o. ^' appearcth, that Adam cfe Ravenfworth was indicted in the kings 
^^^ * bench for the making of a libel in writing, in the Fifench tongue, 

againfl Richard of Snowihall, calling him therein, Ro^ de Raveners^ 
&c. Whereupon he being arraigned, pleaded thereunto not guilty, 
9nd was found guilty, as by the record appeareth. So as a libeller, 
or a publifher*of a libell committeth a publick offence, and may be 
indited therefore at the common law« 
liic. iS E. 3^ John de Northampton an attorney of the kines bench* wrote a 

cofam rege letter to John Ferrers one of the kings councelL thai neither Sir 
Rot. 151. William Scot chiefe juflice, nor his feUowes tlie kings juilices, nor 

i.wti»«. ^j^^.^ clerks, any great thing would do by the commandement of 

our lord the king, nor of queen Philip, in that place, more then of 
any other of the realme ; which faid John being called, conftfled 
the faid letter by him to be written with his own proper hand. 
Judicium Curitt, Et quia pradiShu Jahatines e^gimnt di^am Uteram 
f>er fe fcriptam Roberto de Ferrers^ qui eft de conctlio regL^ quae litera 
continet in fe nullam veritaiem : fratextu cujus doniinus^ rex erga curiam 
et jufticiarios fuos hie in cafu habere pojffet indignationem, quod ejjei in 
/eandaium juftic^ et curia • Ideo didus Johannes committitur marefc* ^< 
fo^ea invenit 6 numucaptores po honogeftu. ^ 
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CAP. LXXVIL 

Of Champerty, Imbracery, Maintenance, &c, 

SE E the firfl part of the In (lit, feft. 701. verb. Maintenance. 
And the fccond part of the Inftitutes, W. i . cap. 8. 32. & W. a. 
cap. 49. and the expofitioh upon the fame. See alfo th^ fla- 
tute or 32 H. 8. cap. 9. in the firfl part of the Inftitutes, ubi/upra. 
Rot. Pari. 17 R. 2. nu. 10. John de Winfors cafe. And the fourth 
part of the Inftitutes, cap. Chancery. Whercunto you may adde, 
that whereby the ftatute of 6 H. 6. cap. 2. it is recited, that divers 
in times paft have been dilherited, becaufe that in fpeciall aflifcs 
the tenant and defendant might not have knowledge nor copie of 
the p^nnel of them that be inipannelled to pafTe in the faid aiiifes, 
to inform them of their right and title before the day of the feflion 
that the afdfes fhall be demanded ; whi^h is a rehea^kU of the conw 

moil 



Cap, 79. Of Riots, Routs, &c* 

mon law, but fo to be underf^ood, that both parties plaintiffb and 
tenant, kc, be prefent, when fuch information is given, and con- 
fenting thereunto : othefwife, if one of them informeth in the ab- 
fence of another, it is unlawfull, and a good caufe of challenge of 
fuch of the jury as fhall be fo on the one part informed : for every 
jury muft be indifferent, as he fiand unfworne. 
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C A P- LXXVIII. 
Of Barretry. 



SE E the firft part of the Inftitutes, feft. 701. verb. Barretors. 
See the ftatute of Ragman, temps E. i: whereby the commif* 
fion of Trailebaflon is raifed. It is thus provided. Et pur 
ceo q, en tiels maners de quertUs doit le court le roy ei favwrable^ voet U 
roy^ et enjoinf les juftices q, mil enquerelant, ne re/poignant ne foit fur* 
pfife nenchefon per hockettmtrs^ ou harrettoursj tou, que U veritie ne foit 
cnjite, 

Hockettors or hocauetours is an ancient French word^for a knight 
of the poft, (worthy to be knit to a pofl) a decayed man, a bafket^ 
carrier. 
For barrettors, fee the firft part of the Inftitutes, ubifufru. 



Vet. llitj^. Ciit 

cap. a8. % put^ 



CAP. LXXIX. 

Of Riots, Routs, Unlawful AiTemblies, Forcesi 

&c.' 



C^7«] 



Tl/O FC/'JIiTcorameth of the French word, riotery /. rixari : and 

"- in the common law fignifieth, when three or more doc any 

unlawful} a£^, as to beat any man, or to hunt in his park, 

chafe, or warren, or to enter or take pofleffion of another mans 

land, or to cut or deftroy his corne, grafle, or other profit, &c. 

* Routa is derived of the French word rout^ and properly in law 
fignifieth, when three or more do any unlawfull aA for their own, 
or the common quarrell, &c. As when commoners break down 
hedges or pales, or caft down ditches, or inhabitants for a way 
claimed by them, or the like. 

An unlawfull aflembly is when three or more aflemble them- 
felves together to commit a riot or rout, and doe it not. ' Pradmes 
autem nominamus ufq; numerumfeptem vitorum ; deinde (quoufq; numerus 
35 coaluerit) * turmam (Saxonicl hloth) dicimus ; numerus Ji excreverit^ 
exerciiumvocamus, hkthhota^ to be quit of unlawfull aflemblieSp 

One may commit a force. ' But of this, that I may not unpro- 
fitably repeat, you may reade at large Fitzherbert, and thofe others 
that have written of this argument. 

htereft 



• Latine Tarba. 
-^^comei eft difcW" 
dia njulgi^ 
Numq\ a tut' 
bando nowun Jihi 
turba recepie. 
Lamb. int. Lc%. 
Inaeca. 13, 14, 
1 5. Vide Alve- 
red. cap. 2^. 

* Turma ^«a4 
tordena. 
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Sipti. tnim^ n^ haUteJmbiim pataua^ Vu bgUgs f/t tnimicm. See 

Xib. 5, fo, 91. t »S- Lit > »• fo. 8*4 Sec the firft part of the In- 
&tiitcsB» fed* 4}t. 440. Caftum. dc NcMfm. Up* $%. fo. 66, 6;. 

CAP. LXXX- 

Of X^arrclling, Chidinf , or Brawling by Words 
in Church or Church-yard. 

5 1. 6. cap. 4. 'T* HE offender being a lay-man, is to be fufpended by the or- 

«L dinary aS tngrenk eccUJut^ and being a clerk from the miniiba- 

tion of his office, fo long as the oraiifaiy tinnki meet acccN^* 

ing to the fault. ^ 



CAR Lxxxr. 

[ 177 ] Of Stoiting, or laying violent Hands uptSrt in* 
other in Church ^ Churchyard. 

5E.6.ttbirupra. '^ H E offender fliall be deemed ipfifa^o excommunicat, and 

rsklfl^^'^'* excluded from thecompaiiy of Chms congregation. . 

fiai. 

CAP. LXXXII. 

Of malicious flriking with any Weapon,^ or 
drawing of any Weapon in Church pr Church- 
yard, to the intent to ftrikc another, &c* 

f 1. 5. uW fup. 'T^ H E offender being convift by the oath of twelve men, or bj 

« KFotethcdif- X his own confcffion, • or by two lawful! witnefles, before juf- 

junaive. tjces of affifc, jiiftices of oier and terminer, or juftices of 

ca. e^^Q^f'in P^*^ '^^ ^^^^ fcffions, (hall lofc one of his eafc* : and if he hath ri^ 

teinpio pugna- «ircs, to be marked in the cheek with a hot iron with the fetter F, 

▼crlt 110 loidit zxi6.ipfifaffo be excommunicate. 

nox'um facito."^ 
pier »3 Eli». 
tj?. cafe uitim. 



CAf. 
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CAP. LXXXIII. 

For ftriking, &c, in zny of the Kings Courts of 
Juftice: and for ftriking, &c. in any of the 
Kings Houfes, &c. 

SEE before in the fixty fifth chapter of Mifprilion, that is> m- 



C A P. LXXXIV- [ 178 ] 

A^inft Fugitives^ or fuch as depart out of the 
Realme without Licenfe, and fuch as arc be- 
yond Sea, and returne not upon Command. 

Omrie foiufnfrnti patria tjlj id ^dhus aqu$r^ C^IdliM. 

Ei voimcri^ nfocm^qmtfmd htr crbe pattu 

IT is firft to be fcen of ads in parliament publifhed in prints 
wluch of them are abrogated ana repealed, and which of them 
fiand in force. The ilatute of ^ R. 2. cap. 2. is repealed by 
the flatute of 4 Jac cap< i . And the ftatutes of 1 3 Eliz. cap. 3. 
4c 14 Eh'z. cap. 6. are expired. The flatute of 12 R. 2.iuch as 12 R. 2. ca.15. 
pafle the fea, or fend out of the realme to provide or purchafe any 
benefice of holy church, witbcure or without cure, are in danger 
of a premunire. No perfon refiant within any of the kings do- aeH.S. cap. 19. 
minions, fhall depart out of any of thofe dominions, to any vifita- i Eiii. c i. . 
tion, congregation, or afTembiy for religion. . revive. 

Jm» I Jac. cap. 4^ 0nd 3 Jac. cap. $. Againfl going or fending / 
of children to any feminary beyond fea, and againfl the departure * jjc' cap. 5. 
out of the realme (without licenfe) of any children not being foul- 
diers> mariners, merchants, or other apprentices, or fedtors, for any 
caufe whatfoever. And atim 3 Ja. ca. 4. againft impofing felony 
upon any fubje^t that fliall depart this realme, to ferve any prince, 
ilate, or potentate : or fhall pafTe over the feas, and there fliall vo- 
luntarily ferve any fuch foraine prince, flate, or potentate; not 
having before his or their going or palliiig, taken the oath men- 
tioned in that aA. And likewite impofing felony upon any gen* 
tleman or perfon of higher degree, or any perfon which hath borne 
or fhaU beare any office, or place of captaine, lieutenant, or any 
ether place, charge, or office in campe; army, or company of fouU 
diers, or condufter of fouldiers, that fhall goe , or pafTe voluntarily out ' 
of this realnjc, tp ferve any fuch foraine prince, flatc, or potentate, 

or 
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Againft Fugitives* 



Cap. 84. 



Jtegift. (b. 89* 
JO. F.N.B.85. 

Vide fimile Re- 
gift. 61, &c. Ad 
jara regia. 
Regift. fo. X93. 
De IicedtU 
trantfretandi 
(ro religioiis. 



or fliall voluntarily ferve any fuch foraine prince, ilate, or potentate^ 
before he be bound by obligation with two fureties, as in that a^ 
18 prefcribed. But it is provided that upon the attainder of any 
iuch felony, no forfeiture of dower Or corruption of blood ihall 
cnfue. Heade over thefe (btutes, for they are fo plainly penned^ 
as they need no expofition. 

Next unto this, two things fall into confideration, firft, what 
t6t8 of parliament npt publiihed in print in our books of (latutes 
do prohibit men to pafle the feas without licenfe. And fecoridly, 
what may be done therein by the coftimon law of England. 

At the parliament holdtn at Clarendon, anno lO H. 2. called the 
affife of Clarendon, Fa^a eft recognitio cwufdam partis amfiietudimm 
€t Uhertatum anteccJJ'orum regis ^ et ca, ^. fie recognitum eft, Archiepif* 
€9f^s^ epifiopisy et perfonis regni non licet exire regnum abfque licentta do* 
mini regisy etfi exicrinty fi regi placuerit^ fecurum eum facienty quhd ncc 
in eutido nee in redeiindoy nee moram faciendo perquirent malum feu dam* 
num domino regi vel regno. 

This appeareth in it felfe to be but a recognition, or declaration 
of the common law : and this is manifeftly proved by the writ io 
the Regifter at the common law, purfuing in efFeA the very words 
of the faid a£t of 10 H. 2. Breve de fecuritaie invenienda, qmd Jk 
ncn differ tat ad partes extetasfine licentid regis. 

And hereupon there arifeth a diverfity between one of the cler«» 
gie, and one of the laity : for a man of the church may be Coni- 
pellcd to put in furety, that h^ (lioulJ not depart the realme with-» 
out the kings licenfe, nor ftiall there attempt any thing in contempt 
or prejudice of the king ^or of his people. And this writ is 
dire6Ved to the flierifFe, and faith. Quia datum eft nobis intelligi^ 




• Regift. 89. 90. 
M. N. B. fo. 85. 
^ So as neither 
this writ, nor a 
proclamation in 
* siatore of this 
writ ought to 
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where the party 
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ecclefiafticall perfon, or a man of the church, and that for three 
reafons. ^ Firft, for that they had the cure of foulcs, and therefore 
ought to be refident. Secondly, for that they, maintaining foraine 
authority, impugned many of the kings lawes, to the great preju* 
dice of the laity. Thirdly, they had no temporall lands, therefore 
they found fureties. ' > 

There is another writ in the * Regifter, and that is to be directed 
t6 the party himfelfe, viz. either to the clerk, or to the layman, 
wherein the king reciting. Quod datum eft nobis intelligi^ quod tu 
ver/l partes exteras abfque licentia noftra clandeftitie te diveftere^ et 
* quamplurima nobis et corona noftra prejudicialia ibid, profequi intendas^ 
^cfub perlculo qu:d incumbit prohibemus^ ne ,verf partes exteras abfque 
licentia noftra Jpeciali aliqualittr te divertas^ nee quicquam ibid, profe-* 
quiy Csi'f. And upon this writ the party is not to finde any furety, 
for there is no word of furety 'in this writ. And if the * fubjcft 
cannot be found, the king may make a proclamation under the 
great feale, to the effeft of the writ laft mentioned. 

Now let us perufe fuch authorities as we finde in records or 
books of law in ferie temporisy taking fome few examples for many 
that might be cited. 

** Willielmus Marmion chricus prtfe^us eft ad regem Francis fine 
licentia dcmini regis, et propterea finem ftcit, t*Sc. Note the going 
over without any prohibition precedent unlawfull, 

Hul 
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* Nul grand feignior ou chivalier de nofira realm nt dAt prender che^ 
fnin (dahr hors de ^xalm)fi^hs ncfire conge^ cir ijjint purrch U realm re* 
^n difgargne de fott gents. And the ^ nobles and peers of the 
realm are ot the kings great counceL 

By this k appeareth, that thefe are prohibited to goe beyond fca 
without licence : but others of the inferiour laity may go without 
Ficenfe, if they travell not to the abovefaid' prohibited ends. But 
i thofc of the laity and men of the church alfo being beyond fea, 
may be commanded by the kings writ, either under the great feale, 
or privie feale, in fide e't ligrantia^ ^c. to returne into the kingdome 
(though he be not there to any of the abovefaid prohibited ends;) 
and if he returne not, for his tontempt his lands and goods fhUl 
be feifed, quoufque^ ^c. * Commandement was given to an eccle- 
fiafKcall perfon refiding at Rome to returne into England, 

' Quamplurjm^e Htera domini regis mtjpe Roma^ ad revocand* di- 
,i)erJos clerical ibid, commoranies^ qui q\amplurima ^ttcmftarunt in de- 
deem regni^ pracipient* efiam^ quod red ant adfeftum eis appun^uatum : 
et pro eo quod nm vencrunt^ fraceptum fuit vicecomiti quod eos capiat, 
Et Rogerus de Holme prabsndarius in ecclefia San/^i Pauli London cap- 
tui per vie* London^ et or natus^ examinutus^ et convi^us mittitur prifona 
turris London ibid, moraturusy ^c, 

^ Rex proclamari fecit in omnibus comitatibus Angli^^ quadne quis 
tomes^ baroy.mHesj religiofus^ fagittarius^ aut operarius^ Cl?V. extra reg- 
numjfe transferat^ fub poena atrjiatiomsy et incarcratiunis. 
\ Herein it is fo be obfervcd, that feeing by law, no earle, baron, 
or knight (as Britton faith) nor religioui;, &c. ough*" to goe out of 
the realme, a generall proclamation declarative will ferve to aggra- 
vate their offence : but otherwife it is of thofe, that are not pro- 
hibited by law, they mull have fach a particular writ or proclama- 
tion as is abovefaid* 

1 Sir Matthew Gourny knight was prohibited by the kings writ 
to depart the realm, and to ferve in wars exprefly inhibited by the 
king: which notwithftanding he did. Now the record faith, Quia 
Matlueus Gourny miles tontra defenjionem regis transfretaijit^ etfe guer- 
ris fibi per regem inhibiiis immifcuit^ tarn in corpore^ quam in bonis 
^ forisfecit regi manerium de Corimalletjimul cum una carucat* terra^ ^c. 

* Rfx\ liceniiam dedit abbaii dd E\ quod proficifci foj/it ultra mare ad 
vlfitandum caput SanBi Johannis Baptijia Ambiani^ corpora trium regum 
Cdoni^eyferetrum San^i Fraucifci in et San Sum Jacobum in Ga* 
iicioy ita quod Hon pro/equetur^ aut procuratit ^Icquam in pr^ejudicium 
regisy aut • legumjuarumy ficut idem abbas in prafentia eancellarii regis 
ferjuramentum promifit. 

Note that ecclefiafticall perfons could not goe bejrond fea on 
pilgrimage without licence, nor to doe any thing in prejudice of the 
king^ or his laws. . 

*> And it is'ro be obfervcd that the king may grant licence to 
travail beyond the feas, cither under the great leal, privy feal, or 
privy fignet, but he cannot recall one that is beyond fea, but by 
the ^eat feale, or privy feaL ^ 

But for avoiding of tcdioufnelTe, 'and heaping many to one end^ 
kt us defcend to later times, 

^ The letters under the great feal, or privy feal to recall any from 
beyond^ea, ought to be ferved by f(»me * meffenger, who 4ipon his 
oath is to make a certificate thereof in the chancery, and from 

IILInst. P thence 
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thenc6 a mittimus to be fexit into the exchequer, and thereupon x 
commiffion to be gjracted to feife the lands and goods of the de- 
lihqiient. 
• Mich, wie • Mich. 12 & Tj Eliz. It waji refolved by all the jufKces (except 
'3 ^^^'V* *"• two) that a merchant of London departing the realm, to the intent 
Eat fo 37V ^ *^^^ ^^^y ^"* ^^^ penalty of the law, and out of his due 
" ^'^* obedience to the queen, and not for any merchandife, that it wa^ 
no contempt to the queen, for merchants were excepted out of the 
faid (latute of' 5 R. a cap. 2. and by the common law merchants 
iDight pafTe the fea without. licence, though it were not to mer- 
chandise. 

It is holden, and fo it hath been refolved, that divided kingdomes 
tinder feverall kings in league one with apother are fandtuaries for 
fcrvants or fubjcfts flying for fafety from one kingdome to anofher» 
and upon demand made by them, are not by the laws and liberties 
of kingdomes to be delivered : and this (fome hold) is grouaded 
Deut. c. *t, ^P^" ™ '^^ ^'^ Deuteronomy. Ncn trades fervmn dmin9ftw^ qui ad 
▼. 15, ' fc eonfu^trit. ' 

When queen Elizabeths amhaf&ddur lieger in France, anno 34 
of her reign, demanded of the French king Morgan and others of 
her fubje«s, that had committed treafon againft her ; the anfwer of 
the French king to thr queens ambafladour b truly related in thefe 
Camdci^ Elisah. words. Si quid in Gallia machinarentur^ re^em ex jure in ilhs animad- 
?*• 3$$» nfyfufum ; Jin in Anglia quid machtnati futrint^ regem nm po/fc de eif- 

dcm covmfcere^ et ex jure agere. Omnia regna fr^fugis ejfe libera^ re^ 
guminttreffe^ utfui qui/que regni liber tates tueatur, Immo EHzahetham 
noH ita pridem in fuum regnum Mounfgomehum^ principem C<auUeum^ 
et alins J gente Gallica admtfijfe^ G/f , and fo it rcfted. 

Kin)( H. 8. in the a8 year of his reign being in league with the 
French king, and in enmity with the pope, who was in league with 
the French king, fent Cardinall Pool ambafladour to the French 
king, of whjpm king H. 8. demanded the faid Cardinall being his. 
fubjed and attainted of treafon, and to that end caufed a treatife 
to be made (which I have feen) that fo it ought to be done/Bre 
gentium : fed nm pr^valuit. But Fcrdinando king of Spain upon re- 
queft made by H. y. to have Edmond de la Pool earl of Suffiilk 
An. II H. 7. attainted of high treafon by parliament, anno 19 H. 7. at the (ir&^ 
Roj. pari. 19 intending to obferve the privilege and liberty of kings, to prote^ 
**• 7- fnch as came to him for fuccour, and prote(flion, delivered him 

not, vet in the end upon the eameft rcqueft of H. 7. and promife- 
that ne would not put him to death, caufed the faid earl to be de- 
livered unto hini, who kept him in prifon, and conftruing his pro- 
mife to be perfonall to himfelf, commanded his fon Henry after 
his deceafe to execute him, v/ho in the fifth year of his reign upon 
cold blood performed the fame. , 

We could add more examples of this kind, but (to fpeak once 

£ 181 ] for all) having purpofed to give fome taftc of every thing pertinent, 

or incident to fuch things, as we have undertaken to treat of, thefe 

; ihall fuffice. 

3 £*!**• ^ See the ftatute of 3 Car. an aA to reftralp the pafling and ftnd- 

Mich. 10 H. 4. jng ^f gp j^ ^ popifhly bred beyond the feas. 
Rot. 59. Bert- . rlew€nesfrtme<t Jive flemenesfrenthej inter fretatur^ ^ataUa fugiti^ 
ford* fXTMntm 

c A p. 
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CAP, LXXXV. 

Againft Mqnopolift^, Propoundcrs, an4 Pro* 
jeSorSt 

IT appeareth » by the preamble of this aft (as a judgement in •Theftatunof 

parliament) that all grants of monopolies arc againft the ancient y J*c« ««• 3- 

and ftindamentall laws of thrs kingdome, and therefore it is '^'»"'- 'r 30- Ia» 

neceflary to define what a monopoly is. ^ Iwrnon* "*'' 

^ A monopoly is an inftitiition, or allowfince by the king by his ^ . . 

grant, commiiii'on^ or otherwife to any perfon or pcrfons, bodies defcrlbciT^ ^ 

pohtique, or corporate,^ of or for the fole buying, idling, n^aking, See the «epofi> 

working, pr ufing of any thing, whereby any perfon or pcrfons, tion upon Mag, 

bodies politique, or corporate, are fought to be rtftrained of any na c«ita,c. 2<j, 

freedome, or liberty that they had baforp, or hindred in their law, ^^3P^ »^ ^aftU 
flill tr^de. ^ ^Inftit. 

• For the word monopoly, diclfur^ uvl rtf ^w, i.^/p, ««* «•»>- « T"*, 44EI}^, 

^o/««», i. vendtre^ quod efi^ cum unus filus aliquod genus meieatura Jib, 11. f, 84,85, 

hmverfum vendit^ ut fdus vendat^ pretium ad fuum lihitum ftatuens i i*caJf<*cMo- 

hereof you may read more at large in that cafe. And the law °^^** ***' 
of the realm in this point is grounded upon the law of God, 

which faith, Nw accipies loc^ pignoris iMferierem ei fufertm'fim mclam^ Pt\xu f 4. 44, 

fuia animamfu^m appo/uU tihu Thou dialt not take the nether of t, 6. 
upper milftone to pledge, for he taketii a manfc Xift to pledge 2 
whereby it appeareth that a mans trade is accounted his life, be-r 
caufe it maintaineth his life ; and therefore the monopolifl that 
taketh away a mans trade, taketh away his life, and therefore is fo 
itiuch the more odious, becaufe he is vir/angurms. Againil thefe in* 

venters and propounders of evill things, the Holy Ghoft hatl^ r^^^ , -^ 
fpoken, mvatores malorum^ (irr. diguifvnt mort^. 

That monopolies are againil the ancient and fundamental! laws Cmmercium jMr^ 

of the realm (as it is declared by this z&) and that the monopolift genthm commune 

was in times pall, fcnd is much more now punifhable, for obtain- fjf^^^^*t^ etnm 

lag and procuring of them, we will demonftrate it by reafon, and 'L^^t^^''^'' '* 

ftovt h by authority. %, J ]Zhm'^'' 

Whatfoever offence is contrary to the ancient and fundamentall fopverundim* 

tlws of the realm, is puniihable by law 1 but the ufe of a mono- h'T**im tft allot 

poly is contrary to the ancient and Kindamcntall laws of the rpajmc, p™^tert^ «/w| 

therefore the ufe of a monopoly is puniihable by law. J^riw '^''^^ 

That offence which is contrary to the ancient and fundame»tall xi^^i^tx 
laws is malum in fi. The minor is provjpd by this declaration ii^ 
parliament. 

The liberty that the fubjefl hath to gpe to any cjcrk in the ^^ ^ 
](kigs court cannot be retrained but by parliament. ' * ^' ^'' 

In 50 £. 3, John Peachie of London was fevprely punifhed fof 

eocuring a licence under the great feal, tliat he only might fell ^«'^-F«''-59Etjt 

eet wines in London, "^ ^^' 
See in the preambles of 9 E. 3. cap. t. '25 £. 3. cap. 3.67 £. 3, 
&.a8 E. 3. Sut. Stap. 2 R. a. ca. i. See the llatutc ot Magna 
Cm. ca, 3* ji !Ef 3* cap* fip. 7 H. 4, cap, o, and 1% H, 7. ca. 6. 

? » I * 
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1 & iVh. 8c Mar. ca. 14. Rot. Pari, i R. 2. nu. 20. 4 R. 2. nu. 
Ror. Part 39. j5 R. ». nil. 89. Fortcfcue, cap. 3c, 36. One of the articles. 

a$H.6. nu.30. wherewith William de la Pool duke ox Suffolk was charged, was 
procuring of divers liberties in derogation of the common 
; and hindrance of juflice : note this is an offence punifii- 
able. 

[ 182 ] "Kin^ Philip and queen Mary by their letters patents granted to 

Mich. 1 & 3 EI. the maior, bailifs and burgeflfes of Southampton and their fuccef- 

Dler manulcript fofs, (for that king Philip firft landed therf ) that no wines called 

*ot piinted. malnifies, b. ought into this realm from the parts beyond the feas by 

any liege roan or alien, fhould be difcharged or landed in any other 

place of the realm, but only at the faid town and port of Soutfiamp- 

ton, with a prohibition, that no pcrfon or pcrfons (hall doc other* 

wife, upon paine to pay treble cuftome : and it was refolved by all 

the judges of England tnat this grant made in reflraint of the landing 

of the lame wines was againd the laws and (latutes of this realme, 

viz. Magna Carta, 29, 30. 9 £• 3* cap. i. 14 £. 3. 25 E. 3. ca. 

2. 27 & 28 £. 3. (latute of the ftaple. 2 R. 2. cap. i. and others: 

and alio that the aflelTment of Itreble cuflome was azaind law, and 

€(at. dc 5 £!iz. meerly void. And after at the parliament holden m amto 5 Eliz* 

the patent, as to aliens, was by a private a6t confirmed by parlia« , 

ment, and not. for EngCfti, ^ 

Trin. 41 Eliz. coram rege, rot. 92. int. Davcnant and Hurdys 
in trefpafle. Trin. 44 Eliz. in Lib. 11. fo. 84, 8$, &c. Edward 
iTarcics cafe. Hil. 7 Jacob! b Lib. 8. fo. 121, 122. &c. the cafe 
of the City ef London. 

The judgement in the fai#$afe of monopolies cited before, Trin. 
44, Eliz. was the principall motive of the pnblifliing of the kings 
hook mentioned in the preamble of this a6t, and tlut book was a 
great motive of obtaining thftroyallaflcnt to this a£l qi parliament, 
whereof we are now to fpeak. This adt moved from the houfe 
of commons : the a<ft is long and in print, and need not here to bt^' 
rehearfed : vet wilkwe peruie and explain the words in the feveraU 
branches 01 the a<ft 

By his granty commi^m* w otherso'ife,'] Thefe words [or other* 
wife] are of a large extent, and arc well warranted by this ad, the 
words whereof extend not only to all proclamation!;^ inhibitions, 
reftraints, atid warrants of alliftance of the kinfe, but all inhibi- 
tions, reftraints and warrants of affiflancc of all or any of the privy 
counccll or any other: and all other matters or things wbatfocver 
cither of the king, or of all or any of his. privy counceli tathc in* 
ilitutitig, ereding, ftrengthening, furthering, or countenancing of 
the fole buying, felling, &c. or any of them^ are declared to b« 
altogether contrary to the laws of this realm, &c. ut bt fiatuH. 
This aft herein, and in the refidye thereof, is forciWy and vehe* 
mently penned for the fupprefiion of all monopolies : for naono^. 
polies in times paft were ever without law, but never withoot 
friends. 

Sole,'] This word [fole] is to be applied to ftv« fevcrall thk^v 
viz. buying, felling, making, working, and uiing; four of which 
aje fpeeiall, and the iaft; viz. (fole ufing) is. fo generall, as notno« 
nopoly can be raifed, but i1)all be within the reach of this (btitte^ 
zsA yet for more fiirety^ tiiefe. "(rords [or of any otlmr menapoliesj 
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are added : and by reafon of thefe words [fole ufing] divers provi-^ 
fions are made by this ad, as hereafter fliall appear. 

Cf any thing,'\ As the. words befbrc were generally fo thefe wordi 
[of any thing) are of a large ext^t. Res enim gennalcm habit fig^ 
nificatitmem^ quia tarn corporea, qttam incorpcfrea^ cujufcunque funt generis^ 
nature. ^ve fpecUi^ eomprehendit : and this word caOfeth fome ex- • 
ceptioDs hereafter to be made, whereof we Ihaii fpcak in their pro- 
per piace. ' 

Whereby atiy perftm or per/ons^ ^c] For this fee the ftatutc of 
Magna Carta, ubi/upra : and this ciaufe is impliedly warranted by 
thefe words [or of any other monopolies] in the firil ciaufe of tljc 
purvien. 

ShaJi be /or ever hereafter examined, hard^ tried^ and determined by 
and according to the common laws of this realm, and not cthenci/e,} 
This a6t having declared all monopolies, &c. to be void by the [ jgj ] 
CQ^nmon law, hath provided by this ciaufe, that they fliall be exa- ' 
niined, heard, tried, and determined in the courts of the common * ^ 

law according to the common law, and not at the councell table, ftar- 
chamber, chancery, exchequer chamber, or any other court of like 
nature, but only according to the common laws of this realm, with 
words negative, and not otherwife : for fuch boldnefle the mono* 
polifts took, that often at the councell table, ftar-chamber, chan- 
cery, and exchequer chamber, petitions, informations, and bils were 
preferred in the ftar-chamber, &c. pretending a contempt for not 
obeying the commandements and claufes of the faid graiits of mo- 
nopolies, and of the proclamations, &g. concerning the fame : for 
the preventing of which mifchief this branch was added. 

That all per/on andper/ons, bodies politique, and corporate whatfcevery 
tohich now are, or hereafter Jhall be^ Jhall fiand, and be difahUd, and 
uncapahle, ^V.J This branch for further extirpation of all mo- 
novolies,''difableth all men, &c. to have, that is, to take any mo.- 
nopolv, or to ufe, exercife, or put in urp any monopoly, &c. where- 
by the wifli and defire of the poet is granted. 

Funditus extirpa mo-vipolas et nomopolas ; 

Hie labor y hoc opus eft ; Hercule majcr eris. 
Faucorum nocuit fcelerata licentia multisy 
Aigento mutat dum monopola piper. 
If any perfon or perfom after the end of forty dayes next after the end ' [ 
of this prefent feffion of parliament ^l be hindred, grieved, dftwhed^ or 

difquieted, ^C^ ,0.1 n j 

By this branch fix things are provided and enaaed. i. Remedy 
is given to the party grieved at the common law. by aftion or 
anions 10 be grounded upon this ftatute. a. This remedy may be 
had ia the court of the kings bench, common pteas, and exche- 
quer, or any of them, at the eleftion of the party grieved. 3. The 



lunction, or oracr ot rcurduu w yj^ a»iwwv.v* .*, — v " — : :■ 

iy (aid praver) is intended as well the writ de domina rege inconfulto^ 
as the uf\RlI form of aid prayer, for both are to one end, and (order 
erf reftcaint) was added, for the couiicell table, ftar-chamber, chan- 
^ery^ exchequer chamber, and the like. , ^ j> 

S* If any p^foo or petfons ftall after notice given, &c, cairfe 
* ' P 3 ^ 
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ttr prdcurt any fnch action 16 be ftaycd or dclayiftd before jtidgc* 
mcnt, by colour or means of ai^ order, warrant, power or auiho* 
rity, fave onely of the cdurt therein fuch adtion fhall be brought 
and depending, the perfon or pierfons fo offending (hall incur thci 
danger of premunire, &c. • 

This claufe extends to the priVy councell, flaf-thaftiber, chan* 
eery, exchequer chamber, and the like, and likewife to thofc that 
• fliail procure any warrant, &c. from the king, &c. and fb it was 
• fefol evl by a committee of both houfes before this bill palTed ; but 

it extendeth not to the judges of the court before whom any fuch 
^ion (hall be brought, for before judgemtntfej days muft be given 
by orders of court, Sc(;. 

6 Or after judgement had uboA fuch aftioh (hall Caufe or pro- 
cure executioh of Or Upon any fuch judgemen?, to be flayed by ca* 
iour or meahs of any order, warrant, power or authority, favc only 
by writ of errof and attaint, the perfon or perfons fo offending fhail 
ihcur the danger of premunire, &c. 

This claufe is rnore generall then the former, being the fifth 

claufe, for this extendeth alfo to the judges of the court where the 

action is brought or depending^ if any ftay bt delay be wfed 

. by them after jidgement, and fo it was refolved as is arorefaid, 

f 184 ] There be in this a£l concerning monopolies or fole buying, &c* 

many provifoes. The firft is, that this ad (liall not extend to any 

letters patents Or grants of priviledge heretofore made of the fole 

wbrking of makiilg of any manner of new manufacture I but that 

Concerning new ^^^^ manufafture muft have fevcn properties. Fird^ it muft be fot 

^lanofadures twenty one years or under. Secondly, it mull be granted to tha 

ahi heHtjfow firil and tn-e inventer. Thirdly, it muft be of fuch hian'ufac- 

grifltedi &c. tures, which any other .jtt the making of fuch letters patents did 

not ufe : for albeit it were newly inVentfed* yet if any other did 

ufe it at the making of the letters patents, or grant bf the pri* 

viledgej it is declared and enafted to be void by this z&i Fourth- 

1/, the priviledge muft not be contrary to h^i fuch a privi% 

ledge^ as is confonant to law, muft be fubftantially and tf- 

fentially newly invented; but if the fubftance was in eje before, 

and a new addition thereunto, though that addition make the for* 

mer more profitable, yet is it not a new manufsi^lnre in law : and 

l^af^hk 1 5 Ilia, fo was it rcfolvcd in the exchequer chamber, Pafch. ic Eliz. in 

in the exchequer jjircots cftfe for a priviledge concerning the preparing and meltihs;, 
c^mbcf iiirwts 1^^ ^f j^.j ^^ . ^^^ ^^^^^ j.^ ^^^ ^^. j*^ jj^^^ ^^^ ^^ ^^ py^ ^^^ ^ 

iiew tiuttop to an old eoat t and it is much eatier to addt; then to in- 
vent. Arid thfere it was alfo refolved, that if th? new manufa^hirc 
be fubftantially invented according to law^ yet no old Aianufa^ur6 
in ufe before can be j>rohibited. Fifthly, nor mifchievous to the 
fiate by raifing of prices of commodities at home. In every fuch 
toc^ manufacture that deferves a priviledge, thcfe milft be ttrgeti} 
Heeejfita^^ and evidtns utilitds. Sixthly^ nor to thfe hurt of trade. 
' il©t. p4rl. %% Ev *l^hi8 is Very materiall and evidentw Seventhly, nor generally in* 
*• r"* *^ , - tonvenient. There was a new invention fbund out heretofore, 
^*E. 6. ca.6. ^^ bonnets and caps might be thickned in a fulling mill, by 
s Juobi) ca. 5. / which means more might be thickned and fulled in one day then 
by the labours of fourfcore men, who got their livings by it. It 
was ordained that bonnets and caps (hould be thickned and fiiUed 
by the ftrength of men, and not4n a fulling mill,, for it Was hoUen 

iii'» 
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' iiKonvcnient to turn fo many labouring men to idleoefle. IF any 
6f thefe feven qualities faii, the priviiedge is declared and en«>. 
a6ted to be void by this a^ : and yet this a£l, if they have all* 
(hefe properties, fet them in no better cafe, then they were before 
this a£t« 

The fecond provifo tonc^rneth the priviiedge of nevir manu6c* Concemfng ntm 
mres hereafter to be granted: and this alfo muft have feven pro'^^ maoufadur^s 
perticsi firft it muft be for the tearm of fourteen years or under: 
the other (ix properties muft be fuch as are aforefaid, and yet this 
act maketh them no better, then they ihould have been, if this 
a£t had never been made, but only except and exempt them oyt 9I 
the purvien, and penalty of this law. v 

The caufe wherefore the pri 'Hedges of new manufiiftures either 
before this a6t granted, or whkh alter this a<El Aiould be granteci,* 
having thefe feven properties^ u'ere not declared to be go<^, was,' 
for that the reafon wlierefore fuch a priviiedge is good in law is, be« 
raufe the inventor bringeth to and for the common wealth a new 
mailufaiSture by his invention, coil and charges, and therefore k 
is reafon, that lie fbould have a priviled^ for his inward (and the 
incouragement of others in the lik)?} for a convenient tinie : but 
it was thought that the times limited by this a£t were too long for 
the private, before the commoa wealth fliould be partaner titere* 
of, and fuch as ferved fuch priviledged perfons by tne fpace of fe- 
^'en years in making oi* working ot the new manufa&ure (which 
is the time lim.ted by law of apprenticehood) mufl be appreu « 
tices or fcrvants flil during the refuiue of the privH^gr, by 
means whereof fuch numbers of men would not applv themfelves 
thereunto, as fliouid be requidte for the common wealth, lifter the 
priviiedge ended* And this was the true caufe wherefore both for 
the time pafTed, and for the time to come, they were left of fucb 
force, as they were before the making of this ac'h 

The third provifo is, that this aft iliall not extend or be preju- 
dicial to any grant or priviiedge, power or authority heretofore 
rnade^ granted, allowed, or continned by any a6^ of parliament 
now in tofce, fo long as the fame fliali fo contiin.e in force, rhi$ 
was ftdded for that the city of London and other cities and bo- 
roughs, &c. have fome prrviledges for bttying, felling, fit c. by afts 
•f parliament. For example^ the Itatute of i & 2 Ph. and Mar. 

f'lveth a priviiedge to cities, boroughs, towns corporate, and mar* 
et towns, for the fale R)y retale of certain wares and merchan- 
dizes, and fome other nos of parliament in like cafe: all .which 
do prove, that fuch priviiedge could not be granted by ietterC pa^ 
tents. But fpecially this claufe ^vas added in refpeft of the gene# 
rality of thefe words [fole ufing.] 

The fourth provifo. Prof ided alfo, and it is hereby further in- 
tended, declared, mnd ina^ted, that this a6^, &c. fliall not in any 
wife extend^ or be prejudiciall unto the city of London, ^c. 

By this provifo, not only the grants, charrers, and letters paftents 
to any city or towne corporate, &c. but alfo the cuiiomes ufcd 
within the feme, are excepted out of this aft: which f€emeth;tobe 
more than need, becaufe the firfl claufe of the purvlen of this aft 
doth extend but to^ commilfions, grants, licences, charters, and 
letters patents. 

• -TbefifUi provifo doth except out of the pvrvien and penalty of 

P 4 this 
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this Atiite four things, but leavcth them of the likr force and ef« 
ft£kj and no other, as thi« ad had never been made. Firfl, the 
priviledge concerning printdng rnade^ or hereafter to be niade. Se- 
condly, commii&ons, grants, and letters pcitenty made or hereafter 
to be made for or concerning the digging, making, or compound- 
ing of falt-petre or gunpowder. Tnirdly » or the cafling or making 
of ordnance^ or (hot for ordnance. Fourthly, grants and letten^ 
patents heretofore made, or hereafter to be made of any ofRce op 
offices heretofore eroded, made, or ordainod, and now Id being, 
and put in execution^ (other then fuch offices as have been decried 
hf any his majeitics proclamations.) So as to the thing by thi^ 
branch excepted, four things are required. Firil that it be an office. 
This extendeth only to lawfnll oftices for divers caufes. .i. It wa^ 
• ^ oeceflary to except lawful! ofliccs in refped of thcfe wci-ds [folc 
Vfing.] 2. Offices are duties, fo called^ to put the officer in minde 
of his duty. 3.. That which is voide and agamft law, is no duty, 
unlefle it he not to ufe them. 4. Such as are ercded againil law^ 
are monopolies and oppreilions of the people, and no offices^ 
tit Mk, 73 X. 5* ^^ ^^' ^^ parliament lawful! offices are intended, as in like 
^1. com. 246. b. cafes hath been often adjudged) therefore unlawful! offices aro 
|iH. 4.80. all taken away by this a6t, and lavwfull offices remain and con-? 
4E. 4. 3 '•.?!•*. tinue. 

Secondly, that it be an office heretof^^re ereded. By this a<^ the 
erefkion of aU new qffices, whicli were not erected before this a£^| 
uxp wholly taken away. 

Thirdly, that it be now in being, and put in execution. Though 

the office were erefVed before this aft,, yet if it were not in being 

and put in execution the 19 day of February in- the 21 year of the 

reigne of king James (at what time this parliament begun) it is 

cicerly taken away by ttiis aft, 

m?ti*on b-Trln" Fourthly, that it be fuch an office, as hath not been decried (fof. 

date K> July"^ ^ '* ^^^ record of parlijiment, and not [decreed] as it is in the 

an. 19 Jac. regit, pwnted bodk) by any of his majefties proclamations : for all fuch 

»nd another pro- offices as be decrieH^ that is, either forbidden, or prohibited by any 

damation bear- ^f ijjg majcfties proclamations, or where the party grieved is left to 

tii^an *iQ^a ^' ^^ remedy at tlie common law by any proclamation, they i^e alio 

' ° •' * decried ; for boing contrary to the lawes of this realme| as it Is dp* 

clared and enafted by this aft, they are alio decried wi|h a witnefle^ 

and can never he granted hereftfter. 

The fift provifo concerning the making of allom, or allome-wines^ 
lieeded not, for they belong to the fubyeft in whofe ground foeveii 
ihe oare is : and therefore any priviledge thereof cannot be grated, 
^ut in the kings owne ground. ^ 

Th^ fixtb provifo concerns the hoftmen of Newcaftlc, &c. Thi^ 
claufe was inierted in refpeft of thefe words [fole ufing.}. 

The reft of the provifoes ^onf erne particular perioos, ^nd dq 
exempt and except certaine fuppofed priyiledges out of the purvieii 
and penalty of this law, but leaveih them pf like for^e an^ effeft, as. 
they were before the making of it. 

But it is to be^obferved, that aU the provifoe$ after the fixth^ 
extend only to the fuppofed priviledges therein particularly mea^ 
tioned, already grantedji aui^ not to any to b^ ^njted hereafter. 
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CAP. LXXXVI. 

Againft tjjtofe that obtaine Power to dif- 
penfc with penall Lawcs, and Forfeitures 
thereof. 

IT appcarcth by the preamble of this a£l, that all orants of the Thcftttutcof , 
benefit of any petxall law, or of power to difpence with the ai J«c»«p-3» 
law, or to compound for the forfeiture, are contrj\ry to the an- 
cient fundamental lawcs of this realm. 

It wj s one ot the articles wherefore the Spencers in the rclgne of I" ExUioHu- , 
kins; E. a. were fentenced, that they procured the king to make ^®'**'* 
many difpenfetions- Per lour malveis counftU defeafunt ceo q, k roy a4 
grant' p. farlicimcnt p. hone advice* , 

In 50 E. 3 Kiciiard Lions a merchant of London, and the Lo. Rot-parKam. 
Latin -cr, were feverally fentenced in parliament for procuring of Jf^^^ ""* '^* 
licenfes and difpenfations to tranlport wools, &c. See ^% H. 6. ncu 

30. before. 

It is declared and enafled, that all commiflions, grants, 11- '^^^ L°*T'*" f ^ 
cenfes, charters, and letter^ patents, heretofore nude or grant- rap.V^ *' 
cd, to any perfon or pcrfons, bodies politick, or corporate,' of The offcocc dc- 
any power, liberty, or faculty, to dilpenfe with any others, or f^riW. 
to give licenfe or toleration to dc>e, ufe, or exercife any thing 
againft the tenure or purport of any law or ftatute, or to give, 
or make any warrant for any fuch difpenfttion, licenfe or to-^ 
leration to be had, or made, or to agree, or compound with 
any others tor any penaltie or forfeitures limited by any ftatutej 
or of any grantor promife of the benefit, profit, or commodi- 
tie of any forfeiture, penalty or fumme of money> that is or 
fliall be flue t)y any iiatute before judgement thereupon had) 
^d all proclamations, inhibitions, redraints, warrants of affift^ 
ance, and all other matters and things wbatfoever, any way 
tending to the inftituting, ere<^ing, ftrengtlxening, furthering, 
or countenancing of the (ame or any of them, are altogether 
contrary to the lawe9 of this reafane, ii^ no wife to be put in 
execution. 

And ihall be for ever hereafter examined, heard, tried, and 
4etermined, by and according to the common lawes of thi» 
realme 5 and riot otherwife, &c. 

Provided alfo, that this adl: (hall not extend to any warrant; ' 
or privie feale made or dire<fted, or to be made or direcSled by 
his majeftie, his heirs or fucceiTors to the juftices of the courts 
of kings bench, common pleas, barons of the exchequer* &C4 
i^id other juftices for the time being, having power to heare and 
^tf onine, ^c. to compound^ ^c^ 
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This z& m&vti from the bmife of commons. Now let us 
perufe, firft, the words of the purvien of this ad, and fecondly, of 
this provifo. 

In and by the purvien fire things are declared and eaa6ied to be 

void) and contrary to the ancient fundamental! lawes of this 

realme. Firft, all commiffions, licenfes, charters, and letters pa« 

tents of any power, liberty, or £iculty, or to give lipenfe or tole« 

ration to do« ufe, or exercife any thing agsdnft any U(iv or (btute. 

fo tll^diecifi The rcafoA hereof is notably expreflcd by the lefolution of all the 

Jf penal aatu^. judges of £n^and, in the cafe of penall ftatute^, whereunto we 

refer you, 

[ 187 J .£• Or to give 9r make €it^ warrant fir mrjf fuch iKfpcf^atien^ lica^^ 

tderatim,] For this branch alfo, fee the faidcafe of penall flatutes, 
ttt/uya. 

3. t)rU A^te w cofnpomd v)itk afy eAersfit tun penal fj^ er firfii-. 
tures limited hy any Jfatute.] By this branch, al( commiffions to 
ag^ec or compound with any others for any penalty or forfeiture li« 
mited by any ftatute, are declared to be void^ and againft the an? 
Cient fundamental! lawes of the realme. The great inconvenience 
hereof appeared in the proceedings of Empfon and Dudley, in the 
reigne ot king M. 7. who had the office of mafters of the forfei* 
tures : and by Colour of their commiffion and office, did mod in- 
tolerably and unlawfully opprelTe, burden, and depauperate the 
fubje6ts. Let them which follow their fteps be afiraia of their fear- 
full end : Qnieorumvejitglafiqnuntury evtnm exitus perhorrefcant. The 
Uke oppre^on was u^ed hf. certain commiflioners for compofitions 
to be made for offences committed agatnft penall ftatutes, in the 
ftigne of ^ueen Mary* This branch hath (Irucken at the root, and 
prevented this mifchief for ever hereafter* 

4. Or ^ afy grant er pfmifi of the benefit^ profit^ op commodity of 
€my forfeiture^ penalty^ or fmm of monejty that is or ftall be due by any 
^atute before judgement thereupon kad.\ This branch declareth not 

only the grant to be void, and againft the lawes of this realme, (for 
the which, fee the refolution of all the judges in the fiiid cafe of pe- 
nall flatutes, ubifupra^) but the promife thereof alfo. And the 
reafon that the. judges yeeid there, is notable in thefe words. P or 
that in our experience it maketh the more violent and undue pro- 
ceeding againft the fubje^l to the fcandall of juftice, and offence of 
many. So as the grant or promife of any forfeiture before judge- 
ment^ is both againft law, and inconvenient. And if it be fo in 
cafe of a forfeiture or penalty ; much more in cafe of life and death, 
for the forfeiture, &c. of any man to be begsed, before he be duly 
and lawfully attainted. For, as the judges wy, there is. the more 
violent and undue proceeding againft the fubje^ to the fcandall of 
juftice, and the offence of many: and therefore fuch beggersare 
Offenders worthy of fevtre punift men t. 
Micah ^ *» Againfl thefe hunters for blood the prophet fpeaketh thus, Pe* 

riiifanHus de terra^ et reSlus in hominibut non ejl^ omnes in fanguine 
hfidiantur^ vif fratrem fuum ad mortem venatur. There is not a 
godly man upon earth, there is not one righteous amongfl men, 
they all lye in wait for blood, and every man hunteth his brother to 
icath. . ^ 

5. ArJ all proclamations^ inhibitions^ reftraints^ loarrantt <f a0- 
, am^p ^^ all osier matUrj or things aty way tending to the inJHtHt- 
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hg^ 'treaing, Jtrengthemng, ^c] This Is the fikc ckufe, ani it 
fo to be expounded, as btiort h«th been in the chapter pf Mono* 
polies- 

Conccrning the faid |M)vifo^ the judges before whom tiie ctofe 
dependeth, and that ha^ powef to htar and determine the famc^ 
tvho are prefUmed to be itldifterect br tiVeen the king and the (ub- 
j€£t, n>ay by warrant or privic fcale, Zee. tompouna^ &c. tor the 
king only, after plea pleaded by the defendant. , 

There is another provifo concerning letters patents, or commif* 
lions for licenfing of ^keeping of any tavern, or felling, &c* of 
^ines, &c. orsfof the mak iig olF afty c mpolitions for fuch li» 
cetsfcs^ fo as the bcnelit rf fuch competitions be tefenred, and ap* 
plyeJ to or for the uie of his majeftie, his heirs or fucccffdes and 
not for the ^irivate nfe of any other perfon or perfons. 

The report of the faid ca(e of pcuali ftatutes was a principall mo* 
tive of the k ngs book, mtmtioned in the preamble ot this zB^ : and 
tliat bo<.k amongft other juu ard weighty caufes moved the king to 
7ive his royaii alTeut to tiiis ad of parliament, &c. whereof we have 
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CAP. LXXXVIL 

Againft Concealours ^/«r^/^a/;i Hominum Genus J 
and all Pretences of Conccalements whatfo- 
€ver. 



THAT the kings ma) eilie, his heirs, or fucceflbrs^ (hall $tatttt.4e 
not at any time hereafter fue, impeach, queflion, or aijac cv««* 
implead any perfon or perfons, bodies politick, or cor- 
porate, &c 

The ad is long^ and need not here be tehearfed. Yet wiO we pe-^ 
lufeand explain die feveral branches and parts of the ad. 

Before the making o^ this (latute, in refped of that ancient pie^ 
fogative of the crowne, that mlkm tempus occurrit regiy the titles o^ 
the king were not reftrained to any limitation of time : for that 
no ftatute of limitation that ever was made, did ever limit the 
title of the king to any mannors, lands, tenements, or heredita* 
ments, to any certaine time. And where many records and other 
muniments, making got^d the eftate and intereft of the fiibjed, ei- 
ther by abufe or negligence of oflScers by devouring time were not 
to be found ; by meatis whereof^ certain indigne a^nd indigent per* 
foi)s prying into many ancient titles of the Crown, and into fome 
of later time concerning the tjoflleifions of divers and fundry bifhop* 
ricks, dean and chapters, an^the late monafleries, chauntriesi' 
^c. of perfons attainted, and thejlike, have pafTed furreptitioufly 
in letters patents; oftentimes under obfcure and generall words, tho 
mannors, lands, tenements, and Ji^reditanients of longtime enjoy* 
%i by the fubjeds of this realm, ais well ecclf iiafticall as temporalis 

no«f 
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now to Iknitthe crown to fomc cataine time, to tlit ead, that aU 
the fubjeds of this realme, the ir heirs and fucccflbrs, may quietly 
have, hold, and enjoy, all and iingular uiannors, lanis, tene- 
ments, and hereditaments, which th^, their anceftors, or prede* 
ceflbrs, or any other, by, from, or under whom they daime, have 
of long time enjoyed ; this a^ was made and moved from the 
houfe of commons, the body whereof confifteth of three parts. 
Firft, that part which above is in part rchearfed, confifteth oft 
three branches* 

The firft part p^^jf^ ^^^ ^^ j^j^^^ ^j^ ,^j^^ ^^ fucceffoTs, ihaU not at 

^ any time hereafter, fuc, impeach, queftion, or implead any 

perfon or perfons, bodies politick or corporate, for, or in any 

wife concerning any mannors, &c. Secondly^ Or for 6r con- 

• cerning the revenues, iffues, or profits thereof. Thirdly^ Qx 

make any title, claime, challenge, or demand, &c. 

This part is exclulive and negative : and herein fix things aiie to 
be obferved. 

I. This claufe extendeth to all maner of fuits, &c. either in 
law, or in eqtiity. a. To all manner of courts whatfoever. 3. It 
extendeth not only to all manner of fuits, but to all impeachments^ 
queftionings, imf^eadings, making of title, claimes, challenges, or 
demands. 4. Under thefe words [right, and title] not only bare 
rights and titles are comprehended, but reall cftates klfo. 5. Not 
only foits, &c. for or concerning any mannors, &c. but for of 
concerning the revenues, iffues, or profits, &c. and this extendeth 
Rot. Par. II H, ^^ ^^^ ancient demeans of the crowne, which are mentioned to be . 
4. nu. 23. not reftrained by an a^ of n H. 4. 6. So as all writs oi/drefac* or 
imprmtcd. Other proces upon any record ; all informations of intrufion, or 

charging any man as bayliflfe: all finding of offices, either of in-, 
titling the king, of of information, are reftrained, not only within 
thefe words [impeach or queftion] but alfo within thefe words [or 
make any title, claime, challenge, or demand] which ai« large 
[ J89 ] and beneficial words, and all other fuits, &c. vof what Wnd o? 
nature foever. But this negative claufe muft have four incidents. 
I. The kings right and title muft accrew unto hini above three- 
fcorc years paft before the nineteenth day of February, in the ar 
year of king James, which was the day of the beginning o^this 
parliament. The neafon hereof was, that if any title of efeinit, 
forfeiture* &c. accrewed within threefcore years, then it ftiouJd be 
^ut of this aA : for generally the time of limitation to bar the king 
was threefcore years, but fuch right or title muft now be m tjfe^ 
%. Unlefle the king or bis progenitors, &c. or any vnder whom hq 
xor they claim, have been anfwered by forceand vertueof any fuch 
right or title to the fame, the rents, revenues, iifues, or profiti 
thereof within threefcore years, &c. In this branch theft wordr 
[by forceand venue of anv fuch right or title] were.ma|eriaUy ad^ 
ded, for otherwife if the king had been anfwered the-rents, reire* 
nues, &c. by reafonor pretext of wardftiip, primer fisifon, extent^ 
or the lil^e, it might have made a doubt whether ftKhan anfvering 
of the revenues, &c, had been withiir this aft ; wJiicb doobt it 
cleared, that it muft be by- force or vertuc of any fwch, right or 
^it{e. whereby the king impeacheth the ftate of the fu>je£t. }. O9 

4^ <m 
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that the fame have been duly in charge to his majefiy, or to the 
late ^ueen Elizabeth within the fpace of threcfcore years. Duly in 
chaise in judgement of law, is the roll of the pipe : for although a i 

note before the auditor or any other may be a mean to bring tt in 
queftion, and to be put in charge, yet that is not in judgement of 
law faid to be duly in charge, unlcHe it be in charge in the pipe. 
4. Or have Hood in fupcr of record within the faid fpace of three- 
&ore years. It cannot i^and in fuper, unlefle the thing in queflion 
were before duly in charge. 

But there is a good provifo added towards the end of this a^, 
viz. that no putting in charge, or fuper, or anfwering of the farm 
rents, revenues, or profits, &c. in four cafes fliall be within this 
ad, viz. by force, colour or pretext of any letters patents of con* 
cealments : they were called letters patents of concealments, be- 
caufe either theiy had a claufe before the habendum : aua quidem ma'^ 
meria miperfuerunt k m^s concelafa^ fuhtraiia^ vel irtfufte detenta^ or 
to the like effect ; or elfe a provifo after the habendum to the like 
effe6^. Letters patents of concealment were granted in queen 
Maries time ; and the firfl that I find, were granted to Sir George 
Howard : and in all fucceeding a6ts of parliament of confirma- 
tion of letters patents, letters patents of concealments are ex- 
cepted. 

a. Or defective title. By letters patents pafTed by the warrant of 
certain commiffioners under the gnat feal for compofitions of de- 
fcftivc titles, prctendii^g the fame to be for the kings benefit, and 
iaiety of the fubje«5^, in which letters patents no words of conceal- 
ment, &c. are mentioned, but yet upon the matter, they were 
Ibppofed to be concealed, tStc. from the crown. 

3. Or of lands tenements or hereditaments out oi charge. This * 
WIS a new device to have a certificate, that they were not m charge, 

and then to take a grant front the king, for a very fmall compofi- 
tion, Src. And thefe were but inventions and' fubtill det^ices to 
deceive the king, to rob him of his tenures, and to the infinite 
vexation and trouble of the fubje6t, all which mifeMefs are now 
itmedied by this ad. 

4. Or by force, colour or pretext of any commiffion or other 
atathority to find out concealments, defedlve titles, or land, frc. out 
0f char^. This was a neceifary claufe to be added, for of this kind 
there were infinite numbtrs. 

Out of this firft part aH liberties and firanchifes be excepted. 

And that every perfcn and perfons, bodies politique and Thefecondpait. 
corporate^ their Ittirs and fucc^uors, and all claiming from, 
by. Of under them, or any of them, for and according to 
their feverall eftates and intcrefts, which they have, or claim 
to have in the fame refpe£lively, fhall hereafter quietly and 
freely have, hold and enjx)y againft his majefiry, his heirs and 
luccdTorsy &c» 

, Thb b the fccond part of the body of the aft, and as the 1- ^ -• . 
ix^i part is negative and cxclufive of the right and title of the I V" J 
king, fo this part is affirmative* and efiabliihing the efiate of the 
fttbjefi. 

The 
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Tbe mifehief before this ftatute was in two forts, vk. dther 
vhen the king had any eflate vefted, or continued in hin? ^ of 
vhcre the king ha4 but a bare right For example, the kln^^ renant 
ibifed of lands, &e. in fee is attainted of felony, and dicth, the 
king hath a real eftate in him : but if before the febny the kings 
tenant were 4i^i^ed, and after is attainted, and dieth, now hath 
the king but a bare right. In both thele cafes, et fie in JlfgLihts^ 
the fubje^t is provided for by this n&y both b^ the firll part, and 
bythisalfo: for where in this part it is faid, according to their and 
, ^very of their feveral eftates and interefU which they have or claim. 

If they have an eftate, and the king but a bare right or ti:le, then 
are they within thefe words [which ttiey have] and if the king 
hath a reall eflaCe in him, then are they within thefe words [6v 
claim] fo as the remedy is applied to both the mifchiefs. Again, 
the words in this part are further, have held, or enjoyed- That 
' is, where the fubje^ hath an eftate, and the king but a bare right 
or title. 

Or taken the rents^ ijfu^^y revenues^ w profits iiepetf.] Thefe words 
extend to. all cafes where the teall edate is in the king: hereby is 
undcrdood the a(^uall taking of the rents, idues, revenue;, or pro- 
fits by one that claims an intefed in the land ; lor albett the king 
may in law charge him as bailiff yet without queftion, de faH^ he 
did take the rents, i(I\ies, revenues and profits, and that fufficeth to 
^nfwer the letter and meaning of this a^. 

Moreover, the words of this part are, [Againft him, his heirs 
or fucceilbrs,] So admit in the cafe put before, the kings tenant 
being difleifed, as is aforefaid* before his attainder of felony, that 
that diileifor had been difleifed, or h::d morea|;ed the land before 
t|iis ftatute, this a6); in this cafe barreth the l^mg of his right and 
title, and to that end worHeth upon th^ eftate of the dilfeifor or 
morgagee x but yet the ftrft dif{eifor or the morgagee for the con^ 
dition performed or broken may re-enter ; for the words of this part 
be [againft the king, his heir% and fuccefTors] fo as the bar is only 
agamft them : and every fubjed fhaU take tyenefit of this a£t, for 
the kings right and title is thereby utterly barred: and there 
is a faving hereafter in this a£t to all penons, &c. other then 
tti^ king, &c. all fuch rigjht, &c. as they ought to have had before 
this ad. 

This part extcndcth not to liberties and francbifeSi 

Now foltoweth the third part of the purvieu of this a£b. 

Tbttbhapart* And furthermore, that cvcnr perfbn and perfons, bodies po- 
litique and corporate, their heirs ^ and fuccsfibrs, &c. (ball 
quietly and freely have, hold, and enjoy all fuch mannors, &c« 
i as they now have, claim, and enjoy, &c, againfl all and every 
perfon and perfons, their heirs and affi^ns having, claiming, 
or pretending to have any eftate, right, tide, intereft, claim or 
demand wh^tfoever, &c. by reafon, ojr colour of any Iftters pa- 
tents, or grants upon fuggeftion of concealment, or wrongful! 
detaining, or not being In charge, or defedivtf titles, or by^ 
from, or under any patentees, &c. of or for wWgh maimo^s^ 
&c, no verdia, &c. 
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This part fecuresthe fubjeft agaunft the fubjeft, viz. aoind psL* 
tentees and grantees of concealments^ defe6tive cities, or lands not 
in charge, and all claiming under them. A beneficiall law both 
for the church and common wealth, in refpeA of the multitude 
of letters patents and grants of thefe natures and qualities* and 
many of them of large extents and in generall words, and had 
paCEscl through the' hands of many indigent and needv peribns, &c. 

This part extendeth to liberties and franchifes, which the former 
two parts did not. 

The two firfi provifoes are plain, and in effect are included in ('9' 1 
the body of the aft. The fecond provifo was necelTary to pre- 
ferve tenures : the faving needeth no explanation. The third pro^ 
vifo is particular and evident. The fourth provifo* Provided aHb» 
and be it enafted, that where any fee farm rent, &c. This was 
added for the jHreferving of the kings fee farms and rents out of fuch 
mannors, Sec. which are eftablifhed and made fure by this aft. 
For example : king B. 6. did grant the .mannor of D. which 
came to him by the ftatute ^f Cfhanterics, to I. S. and his heirs^ 
rcferving a fee farm, or any other rent, which grant for feme 
imperfeftion was infufiicient in law to pa(Ie thefaid mannor, and 
yet is eftablifhcd and made fure by this aft. This provifo maketh ' 

good the fee farm or rent to the king, if he hath been anfwered the 
lame by the greater part of iixty years laft paft. 

The laft provifo is particular and evident. 

Of the benefit of this aft the poor doe participate, as well as the 
rich, for hereby (amongft other things) abote an hundred lay ho- 
ipitab having had priefts within them in tbofe days X6 pray and 
fing for fouls, &c. (if need were) are eftablifhed againft all vexa^ 
tions, and pretences of concealments. 

See an excellent aft made againft thefe harpyes or heluones. See 3^11. ca,t»« 
that under obfqure words endeavoured furreptitioufly in a patent ^^^h u %vonhy 
of concealment to have fwallowed up the greateft part of the pof- li^'^'|. 
feffions of that ancient and famous bifhoprick of Norwich, which |j„^ ." JjJ^ *^ 
by the induftry and profecution of the then attorney generall was fourth Mrtef 
overthrown, and yet for more furety in a matter of 10 great weight t^e laffituttt 
preferred a bill in parliament for efhblilhing of the bifhoprick, which ^P* Confifbrj 
IQ the end pafTed as a law, anno 39 El. uhifupra. vouiti| k^ 

Tri/llus haud tilts m<mjtrum^ nee/^tvicr uUa 
Pejtis et ira Oeijfygiisfefe extuUt tmdts7 
Fir^nei voluerum vultusj fctdiffma veniris 
Proluvjts, vnaeque mamifj ttftiUidafemftf 



CAP, 
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CAP. LXXXVIII. 

Againft Vexatious Relators, Informirs, and 
Promooters upon Penall Statutes. 

St«t«tMm<k fT^HAT all otfences hereafter to b^ commUted s^ainff 
«xjac.«g,c.4. ^ any pcnaH ftatute, for which any common informer or 
promootcr may lawfully ground any popular a£lion^ 
biU« plaintt fuit or infonnation, &c. (hall be commenced, fued, 
prdecuted, &c. before the juftices of affife, juftrces of nifi 
{^rius, &c. in the counties where the o^ences were commitw 
ted| and not elfewhere. 

xt EL ca. 5. ^ Whereaa a good and profitable law was made in the 1 8 year of 

" queen El. for the cafe and quiet of the fubje£^, and for the regu- 

lating of informers upon penall ihtutes^ iniiic^iag corporall puniih- 

ments in certain cai5» upon them. And whereas two other good 

ftS El. ca. 5- laws were made for the lame *nds, the one in the s8 year, and the 

31 El. ca. 10. other in the Ji year of the faid late queens reign, which- yet (land 
' and rc.nain in force: yet thefe a(fts did not meet with all the mif^ 
chiefs andjgnevancca offered to the fubjed by the rektors,. infor- 
mers and promooters, (twrhidum JwmkumgftmsJ but tbele four mif* 
chiefs and grievances remained ililL 
f |tt2 2 Firft, many penall laws obfolete, and in time grown apparently 
hfiipoffiblc, or inconvenient to be perfo?med, remained as foareSr 
whereupon the rdator, informer or promooter did vex and entangle 

* the fubjcft : flich as were the ftatutes made anno ^y B. 3. cap. 3;^ 

concerning the prices of poultry, and 34 E. j, ca. 20. concerning 
tranfportation of eorn, and 3 E. 4. cap. .2. concerning corn not ta 
be brought into the realm, and 4 H, 7. ca. 9. concerning the 
prices of hats and caps, and 14 R. 2. cap. 7. concerning thepal"- 
ling of tyn o^it of the realm, and 15 R. 2. cap. 8. cbrtcerning the 
carriage of tyn to Calvs^ and 4 H. J. cap. ^. concerning making, 
of pattens of afp, an<f 4 H. 7. ca, S. concerning the prices or 
broadcloath, &c. and 11 IJ. 7. cap. 2, concerning vagabonds, un- 
lawful games, and alehoufes, &c. and one other ftatute in the rgr 
year of H. 7. ca. 12. concerning thofe matters, and ir H. 6. ca. 
IS. concerning waxchandlers, and the price of candies^ and 3^4 H^ 
8, cap. 7. concerning the fale of wines, "and 28 H. 8. cap. 14. 
concerning the prices of wines, and 27H. 8. flat, lie monafiertUf 
concerning keeping of houfe and houiliolds upon fcites of monaf- 
teries, &c. and 4 H. 7. cap. 19, concerninc; houfcs of hulbandry 
and tillage, and 7 H. 8, ca. r. concerning letting down of towns^ 
9nd 27 H. 8. cap. 22. concerning decay of houfes and inelofures, 
arid 5 E. 6. ca. 5, for the maintenance of tillage, &c. and 5 Eliz* 
cap. 2. for maintenance and increafe of tillage, and 14 R. 2. ca. 4. 
8 H. 6. ca. 23. and 5 E. 6. cap. 7. concerning the buying of 
wooH^ Woollen yarn, &c. and 33 H. 8. cap. 5. concerning the 

keeping 
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" keeping of great horfes, the Hatute of Winchcft, in ihe time of «i^-'' ftat-^t 
E. I. concerning harnefle and arms, Artie, fu per Cart. ca. 20* Wiiitoii, 
concerning making of rings, crofled, and locks, and 37 £. 3. cap* 
7. that makers of white veflcil fhould not guiid^ and 2 H. j. ca. 4. 
llat. 2. that goldfmiths fhould not take more then forty ^)i ihillings' 
eight pemre for a pound of troy filver guilt, atid » H. 6i ca. i4, 
, tlwtno fiiver (hall be bought for more then thirty (hillings the 
pound of troy, and 2 H. 4. ca. 6. againft the bringing in of coin of 
Flarrder^, ScQtland, and other forain coin, and 1 3 R. 2. ca. 8. and 
4 H. %\ cap. 25. concerning the prices of hay and oats fold by 
hodlers^ and 4 & c Ph. and Mar. oa. {..concerning the putting to ' 
iaie of coloured cloth : and another part of the fame^atute con* 
cerning the myilery of making, weaving, or rowing of woollen clotb^ 
&c. and 18 El. ca. i^. for toleration of certain clothiers to dwell 
out of towns corporate, and many other unnecelTary ftatute's unfit 
'for this time, about the number of threefcore are repealed bv ad 
z& made at this parliament in the 2 1 year of the reign of king 
James, as by that a^ appeareth : and many like a£ts are not con« 
tinned, as by the conference between that a£t and other former 
ads of continuance may appear: fo as thefe fqares that migjit 
have lien heavy upon the fubje6i, by this and other former flatutel 
either are repealed, or not continued. 

The,fecond mifchief was; that common informers, and man^r 
times the kings attorny drew all informations for any offence, in 
any place within the realm of England againfl any penall law to 
fome of the kings courts at Weftminfler, to the intolerable charge, 
vexation, and trouble of the fubjed ; and it was feared that Wefl- 
. miniler hall would labour of an apoplexy by drawing up all fuitt 
unto it, as the natural! body doth tahtfcere^ when the humours of the 
•body are drawn up unto the head, which in the end (if it be not 
prevented) turneth to an apoplexy. 

The third mifchief was, that in informations, &c. the offence 
iuppofed to be againfl the penall law, and to be committed in one 
county, was at the pleafure of the informer, &c. alled^ed in any 
county where he would, where neither party nor witneflc was 
known, againft the right inftitution of the law, that the jury (for 
their better notice) fhould come de vici/ieto of the" place where the 
faft was committed. — 

■ The fourth mifchief was, that in divers cafes the party defca- 
dant in informations or actions upon the ftatute, wetv driven to * 

plead fpecially, which was both chargeable and dangerous to him, 
if his plea were not both fubftantiall and formall alfo. « 

Thefe three mifchiefs laft mentioned are exprefly and abfolutely 
provided for by this aft, which moved from the houfe of com* £ 193 1 
mons. And fo did the aft of continuing and reviving of divers ** J»c. cap. tS* 
fbtutes, and repeale of divers others. 

The fifft part of the purvien beginning thus. For remedy Thefirftpwt#f 
whereof be it enaded by the authority of uiis prefent parliament, the i^. 
that all offences, &c. ' - 

• This claufe confifteth upon three parts. Firf^, affirmative : and 
this is divided into two branches, i « For the informations, Sec. It is 
enabled) that where a common informer might before this aft have 
"informed upon any penall fhtute before' juftices of aflife, jufliccs 
of nifiprm^ or juuices of gaole-dclivery, juftices of pier and tcr^ "^ 

111. Init. ' ^' Q. pincr. 
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onner, or juftices of pmce in thdr genoraM or qu«rtcr JMtens ^ theit 
a common informer may informe, &c. 2. Before what judges ; 
this ad appointjs no new jtidges, but fiich as former penali bwves 
appointea, vis. the juftices before mentioned^ or an^ of them ap* 
cording to the former aft. 

The fecond part is redriftivo, reftraining any information, Jlcc. 
to be commenced, foed, &c. either by the attomy ge^eralU or by 
any officer, comtnon informer, or any other perfon whatfoever, in 
any of the kings courts at Weftminder. So as the kings beach^ 
ftar-chambcr, chanccrjr, common*pleas, exchequer, or eachequePr 
thaniber, cannot receive or hold plea of any inforoiatlon, &c. up? 
on any penali ftatute, either by the kings attomy, any common in* 
former, or any other perfon whatfoever : but the matter jQiall be 
beard and determined before iiick juftices as are fore&id in tbr 
' proper county where the oflfence was committed. 

The third part giveth die like proces upon every popular aftioo^ 
bill, plaint, information, or fuit to be commenced or prafecuted by 
force, of, or according to the purport of this aft, as in an aftioti 
of trefpaffe, T^/ cj armis^ at the common, law: but upon no other 
popular aftton, bill, &c. which is not fued, &c. by force <tf 
this aft. 
The feconJ part The fecond part of this aft doth meet with the iecond of the 
of Che aa. f^jj tj^^^g mifchiefs, and ftandeth upon three branches. 

Firft, that in all informations, exhibited, &c. either for the king 
w any other, &c. the offence ftiall be layod and alledged, fcc. in 
the faid county where fuch offence was in truth comnntted, and not 
clfe where. - • 

The fecond branch is, that if the defendant pleadeth the general! 
iflbe, the plaintiflfe or informer upon evidence to the jury omft 
prove two things : firft, the Offence laid in the infincmaticui, &c. 
Secondly, that the offence was committed in that county, other- 
wife the defendant fliall be found not guihy- 
•^ The third branch is, that for more furety that the offence ihall 
t)e allcflged truly in the proper county where in truth if was com* 
mitted, no information, &c. 'ftiall be received, €ledi or entred of 
record, untill the informer, or relator hath firft taken a corporal! 
ioatth before fome of the judges of that copit, which confifteth on 
two parts : firft, that the offence or offences laid in fuch informa- 
tion, &c. were not committed in any other county, then where the 
fame are alledged in t^e information, &c. Secondly that he bo^ 
lieveth in his confcience, that the offence was committed within a 
year before the information or fuit. And this oath is to be entred 
<)f record. And all this is to be done before the information be 
received, filed, or entred of record. 
The third part ^^^ *^''*^ P^^ ^^ ^^^^ *^ meeteth with the kft mifchiefe: for 
ff die«a; ' ^y ^^^s part ♦^ne defendant may plead the generall iffue, ^nd gite 
any fpeciall matter in evidence to the jury : which matter being 
pleaded, had been a good and fufficient matter iniaw, to havedil^ 
charged the defendant, &c. 
47 RS. t at, 'iTi\s is a very beneficiall claufe^ and cleereth many queftions at 

< Jc«. the Common law* And where it may be objefted, that for want 

of fufficient derks, the proceeding according to this ftatute will be 
erroneous, and to be rc\nerfed by writ of crrour, fo as it will deto^.^ 
informers to informe, &c. ^nd in effe&i iay afleep-all penali kwes 
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To this it may be anfwer^d, Eirft, that it (h4I be the ^ult •£ die iiir 
tfbroierhitnfelfe; fdr if he infomae before juftices of al&fe or nifi 
friusythty * have fufficieat clerks. Secondly, 1 perfuade, my fctfe, 
that the other judlces will in difcharge of th^r confci^nce AZ|d 
dutv, provide mScient clerks. Aod laiUy, that few or xid ^rrOucs 
fliau fall out in refpe£^ of the general! pleading. 

The laA claufe of this a6t is this, Provided alwayes th^t thjs zSt 
>or any thing therein contained, (ball not exteqd to any infot- 
n^ation, &c. 

By this claiife this a6t extends not to peoall (iatutes of thofd 
'forts: concerning i. Poplfli recufants for not comrniQg to ch\irc]tti 
a. Maintenance, champerty, or buying of titles. 3, T^he fubfi4ie 
of tonnage and poundage, wooU, .&c. 4. The defrauding the kiag 
©f any cuftome, tonnage, poundage, fubfidie, impofl, or pf ifsige. 
<• Tranfportation of gold, filver, * powder, ihot, munition of all 
iorts, wooll, wo(^fels, or leather, but that every of th^fe offeQoes 
may be layed or alledged to be in any county at the pleafiii^ of 
any informer. But yet the informer cannot infornie, &c. for ai^y 
of ihefe offences in any of the courts at Weftminfter, byt biefbre 
the juftices appointed by this ail : for this claufe ejtfendetb oply 
for the laying or aUedging of any of thefe offences in any county 
that he will. 

Inter Wideftpn and Clark maior of Nottingham, the cafe was j^j^ ^^ ^ 
this. Widefton being arrefted in Nottingham by precept in 30 £1. ooraiii 
the nature of a capias, he was imprifoned in the cuftody of the rcg«. 
maior being keeper of the gaol. within the fame towne, and before 
the returne of the precept Widefton offered to the maior fufEcient 
furety to appe^re, &c. ,and he /efufed to accept the fame : where- 
upon Widefton brought hb a£lion by bill upon, theftatute of 23 
H. 6. cap. 10. whereunto the defendant pleaded the generall iflue; 
and it is foynd by verdi£l againft the defendant. In arreft of 
judgement it was (hewed, that by the faid ftatute of 18 Eliz. c^p. %% Rft. cip.^* 
5. it is provided, that none (hall be admitted or received to purfue Vi. Ub. is^fo. n* 
againft any perfon upon any penall ftatute, but by way of infor- b..OMgori«t ' 
mation or original! a<Jlion, and not otherwife : in refpe<5t of the **^«- 
faid negative words it was adjudged, that, for that the faid 9C»^ 
tion was brought by bill, and not by information or originall, jfW 
^tierms nihil capiat per iiilam. See the reft of the ftatUte of 18 £lit. 
concerning informers. 

You have heard of four viperous vermin, which endeavoured 
to have eaten out the fides of the church and common-wealth t 
three whereof, viz. the monopolift, the difpencer with public and 
profitable penall lawes for a private, and the concealers are blowne 
Up, and exterminated : and the fourth, viz. the vexatious informcf 
Well regulated and rcftrained, who under the reverend mantle of 
law and juftice inftituted foi* ^rott6k\6ti of the innocent, and the 
good of the common-weakb, did vex and depauperize the fubjeft, 
add commonly the poorer fort, for malice *or pri^te ends, and 
never Ar love of juftice. And thefc^are worthily placed amongft 
the pleas pf the crownc, becaufe it is for the honour and benefit of 
tjie crownc,' when the church and commoti^wealth doe flouriih in 
peace and plenty ; for the Jcing pan nev^r bip'pooit^ when his fiib- 
Jcfts arc rich. 
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HU. 36 Elis. 
Rotp 135. int. 
pUc. regisy co« 
ram rc^e. Ha« 
jnoodi cafe. 



Trin. 31 JEliz. 
coram reg<*. 
Screttons cafe. 



See hereafter^ 
cap. 105. of 
Pardons 
37 H. 6. fo. 4. 

5E. 4. 3. 
• R. 3. fo. XX* 
JH.7.3. 
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Of Forcftalling, &c/ Cap. tg. 

George Hamond informed upon a penall,flatute concerning 
iliipping of cloth in the name of another. , Qui tantj &r. againK 
Edur. Griffith defendant. Hamond the informer died and it|>on 
motion made by the attorney generall, it was the opinion of the 
whole court, that he the attorney generall might prpceed for the 
queens moity after the death of the informer. 

Between Stretton, Qui tap^ ^e, and Taylcr defendant, that after 
a popular a<5^ion commenced, although the attcmey generall wUi 
enter an ulterim non vult pro/lqui; m if the defendant plead a fpe- 
ciall plea, although the ufe be, that the attorney (to the end that 
there nnay be no juglirg or covin between the informer and the 
defendant) r^ly only ; notwithftanding, if the attorney generall 
will not reply, the informer may proceed, and profecute for his 
part ; for the informer by his fuit commenced hath made of a po- 
pular a^ion his private, which the king cannot for the part of the 
mformer pardon or releafe. And notwithftanding in all thcfe cafes 
before any a6liOn or information commenced by the informer, but 
the fuit remaining popular wherein the king only, and no fubje^ 
hath any intereft, the king may pardon and releafe the fame : for 
after that pardon, no informer can informe tarn pro domim rege^ quam 
profeipfoy according to the ftatute, &c. and for himfelfe only in a. 
popular a6tion he cannot informe. 
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Of Forcftalling, Ingrofling, &c. 

'O R IS TEL •, farijiel ^ forifiellum, et ftn^ijellariusy derived 
of two Saxon words, viz. far or fare (via or iter) vnde fare 
for a paflage and farewell, to go or proceed well: we have 
turned /»r, to fw and ftall^ which we retaine ftill, and fignifioth^ 
interceptiwieffty or ^ impedimentum tranfitus^ hindrance or interception. 
And the offender is called forfiellarius. See of this offender in the 
ancient ftatute: * NuUusforjlellarius in ydia patiaturnwrari^ qui pau^ 
perum fit depteffhr manifefte^ et tot bus communitatis^ et patriot puhlicus 
mmicus^ qui bladum^ pifcesy allecy vel res quafcunque venales pdr terram^ 
vsl per aquam vewentes^ quandoque per t err amy quandoque per aquam ob^ 
wando pra caterls fefinat^ lucrum fitiem viticfftm^ pauperes opprimepis^ 
Jitiores decipiensy qui fie minus jufle illo qui eos apportaverit multo magis 
vendere machinatur. Qui mfrcatotes extetraneos venaJibus vementibus 
eircumvenity ojfereus fe venditioni rerum fuarum^ et fuggerit^ quod bona 
fua carius vendere poterunt^ quam vendere proponebant^ et fc arte^ vel in^ 
genio vellam feducit et patriam. Primo eonvi^us graviter amercietur^ 
fkundo fubeat judicium pilhrria^ tertip incarceretur^ et tedimatur^ quarto 
abjuret villam, Et hoc judicium fiet deforfallariis univerfisy etfmili^ 
ter de his qui ♦ confilium aut auxiiium eifdem prafiiterint velfavorem^ 
^c. And his defcription fee in a latter adt. See before in the 
Chapter of Mbnopolifts. 

Ingroffator or engroffator^ of the.Englifh and French word, gro^^ 
that is, great or whole, wide mcrchant-groffier, a Merchant (bat ttU 



Cap* 89* Of Forcftalling, &c. 

fcrh by great or whole-fale. We remember not that we have read 
of this word [ingrofle] in any aift of parliament, book-cafe, or re- 
cord, but « rarely, before the faid aft of 5 E. 6. And there is an 
ingrofler by the common lawes, who is hereafter defcribed. And 
there is an ingrofler by adt of parliament, and he is defcribed by the 
ibtute of 5 E. 6. And by that aft a ' regrator is alfo defcribed, 
who is a kinde of ingrofler. Regrator is derived of the French 
word regratement^ for huckftery. But in ancient time both the in- 
groflbr and regrator were comprehended under foreftaller. 

It was 8 refolved by the juftices and barons of the exchequer 
upon conference betwixt them, that fait is a visual!, and the buy- 
ing and fellmg thereof was within the ihtute of 5 E, 6. for it was 
not only of neceffity of itfelfe for the food and health 0/ man, but 
It feafbneth and maketh wbolefome beefe, pork, &c. butter, cheefe, 
&c. and other viands. And Peryam juftice faid,> Hil. 26 Eliz. in 
communi banco, that fo it had been lately adjudged. 

' Mich. 6 Jac, in fcaccario, in an information by Baroti againft 
Boy, upon the ftatute of 5 £. 6. cap. 14. of ingroflfers for buying 
and felling of apples j the defendant pleaded not guilty, and 'was 
^found gui4ty. gut the barons gave judgement agajnft the In- 
former, and caufed an entry to be made in th^ margent of the re- 
cord, that the judgement was given upon matter apparent to them, 
that apples were not within the fai4 aft, for that the aft is to be in- 
tended of viftuall neceflary for the food of man, the words of the 
aft being [corne, graine, butter, cheefe, fifli, or oth^r dead viftuall] 
which is as much as to fay, (of other dead viftuall of like quality : 
id eft y of Hke neceflary arid common ufe.) And therefore apples 
being rather of pleafure then neceflity, are not within the faid 
ftatute no more then plumbs, cherries, or other fruit ; and no in-? 
formation hath ever been exhibited for ingrofling of apples, plumbs, 
cherries, or other fruit : but the ftatute of a E. 6. cap. 15. ^oth 
forbid confpiracy of coftermongers and fr,uterers, and maketh fuch 
confpiracie unlawfull. And the taid judgement of the harops wai 
affirmed in a writ of errour in the exchequer chamber, 

'Vendltio brafei nan eft venditio vi^ualium^ wf d^het pxnirl ftcut vettf 
ditiopanisyvini^et covifia^^ et kujvfinotfi* (Oj^tr^ faimam ftatuti. But 
the aft of 5 E. 6. hath made corne, graine, &c. to be viftuall with- 
in that aft. Fide Vet.. N. B. 2. part ^5. fe. ^at. de piftar., bracea.- 
tor., et aliis viftelariis. 34 E. i. 

-It was upon conference and mature deliberation refolved by all 
the jufticcs, that any merchant, fubjeft, or ftranger, bringing viftuals 
or merchandize into this realme, may fell them in groue : but that 
vendee cannot fell them againe in grolfe, for then he is an • in- 
grofler according to the nature of the word, for that he buy in- 
grofle, and fell ingrofle, and may be indifted thereof at the com- 
mon law, as for an c-ffence that is malum in fe. a, That no mer- 
chant or any other may buy within the realme any viftuall or other 
merchandize in grofle, and fell the fame in grofle againe, for the^ 
iie is an ingrofler, and punifhable, ut fupra t tor by this means the 
prices of viftuals afid other merchandize fliall be inhaunced, to the 
grievance of thefnbjeft; for the- more hands they pafle through, 
the dearer they grow, for every one thirfteth alter gaine, viiiofwn ft^ 
iiunt lucrum. And if thefe things were lawfull, a riche man might 
\fiffoi& into his hands aU a commodity, and fell the lame at what 
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Of Foreffalliftg^ tec. Cap, 89^ 

pritfe he wffl. And, every pra^^ife or device by aft^ confiMi^dyt 
^Ifrords or newes, to inbaunce the price of viAiials of other iner* 
chandi2e, w-^s puniftiable by law ; and they relied miKh upon the 
ftatute aforefaid, nullus forjtaliariu^i &c. which fee before in this^ 
chap er : and that the name of an ingrottcr in the reigne of H. jw 
and E. i. was not known, but comprehendedwithifl this word [/or-* 
Jiallaritu] lucrum jittens vitiofum; and ingroiiing is a branch of fore- 
flailing. And for that firjielldnus ^2& pcfu^um depreffar^ et totm$ 
communitatis ef paiiye publuus inimicus^ he was punimable by th^ 
common law. They had alfo in confideration the hook in 43 AfC 
where i^ was prefented, that a Lonibatd did procure to promote 
and inhauiice the price, of merchandize, and fliewed how: th^ 
Lombard demanded judgement of the prefentment for two caufes. 
I. That it did not found in forelhlling. 2. That of his endear- 
Vbur or attempt by words, no evill was put in ure, (that is) n<J 
price was inhaunced, et mm allocatur^ and thereupon he pleaded not 
|;liiity : whereby it appearet^, that the attempt by wordfe to in- 
Saunce the price of merchandize was punifhable by law, and did 
found in ibreftalmertt : and it appe^reth by the book that the punilhr 
iflfient was by fine and ranfome. And in that cafe Knivet reportedjr^ 
that certaine people (and named their" names) caTne to Cotcfwdd 
jn Herefordlhire, and faid in deceipt of the people, thaft there were 
fuch wars beyond the feas, as no wooll could paife or he carried be- 
yond fea, whereby the price of wools was abated : and upon pre? 
fentment hereof made, they appeared ; and upon their conieflion 
they were put to fine and ranfome. See the ftatute of 25 H. 8; 
cap. i. whereby the Wdis of the councell, juftices, &c. or any 
fe^n of them,'&c. have power to fet prices on yiftuais, and thti 
pxnt to be proclaimed under the great feale. 

Por preventing of all ingroffing and foreftalling," it was the anr 
cient law before the conqueft, Decrevimus porroy ne quisex&a oppi^unt 
^ficquam 20 denariis cauus afiimatum emat^ vcrum intra pftrtum pra-^ 
fente oppidi prafe^Oy aliove viro Jideky akt ipfo ddtique prtepofito regiOy 
in celehri plebis coneurfuy et homintim oculis qutfque mercat&r, 

Interdicimm etiam ut ttull^e pecudes emantur n\fi iffra ^vitatef^ et 
ioc akte tres fideles tefles nee alia necejfaria fine fidtijt^ffi^e et warrattffi^ 
^c, Ttem^ nullum thercatum vel feria fit$ nee fieri permiitatur^ nifiin * 
<U)itatibus regni nofiri^ et in burgis^ ^c, 

Ctrnmifio/aSa fyit Roberto Hadkam ad vendend* blada et alia hitiUt 
£verfarum (dibathiarum aJienigenarum^ qui venit et cognovit^ qUod ven^ 
didit hlada prims de Tiekford in garbif in dHahus * tajis exifienf pro 
ro li. quee 'oenditiofaBafult contra legem et confueiudrntm regni Anglic, 
vimdend* in garbis^ priu/quam triturat* fuerunty qmd fieri- dehuiffeC per 
menfuram poft eorum trituraiionem : ideo committitur prijomty et ddjudU 
catury fiod ab omni officio domini regis amoveatur^ ei qubd finem faciat 
mm domino rege. ' 

pbferve well this judgement, that it Is againft the eommo'n law 
of England to fell corne in ftieafe^ before it is thre(he<$ and mea- 
fured, and the reafon thereof fecnficth tp be, for that by ftich fate 
the market lA effed is foreftalled. 
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C A P. XC. 
' AGAJNST ROBERDSMEN. 

IT b an Englifh-proverbe ; Ths^roany men talk 'of Robin ifcoj^ 
that never ihot in his bow s and becaufe th« ibtuces and racofids ^ 

hereafter mentioned cannot well be underftood, unleffe it be 
known what this Robin Hoode was that hath raifed a name to 
thefe kinde of men called Roberdfmen, his followers, we will de- 
fcribe him. 

This Robert Hood lived in the reigne of king R. i. in the bor- ^^ ^^ ^^ • 
ders of England and Scotland, in woods and deferts, by robbery, M^HorScotos,. 
burning of houfes, felonyt wa^e and fpoile, and principally by and .pne^oaum pruw 
with vagabonds, idle wanderers, night-walkers, and draw-latches : cep« et pradtf 
fo as this notable thiefe gave not oniy a name to thefe kinde of men^ ■»«»*«««• 
(mt there is a bay, callea Robin Hoods Bay, in the river of 
if¥ Yorftihii^e. And albeit he lived in Yorkfbife* yet men of hi? qusS 
Iky took their denomination of him, and were called Roberd&iea 
flroughout all England. 

Againft thefe men was the ftatute of Wincheftermadc in 15 £. r, ^ ^ 
for pireventifig of robbery, murders, burmng of houies, &c. Alio ^J Wincheft. c^ 
the ^nte oi* 5 E. 3. which reciting the uatute of Winchtfler, 1. 4. 5 r ^. 
artd that there had been cfivers manflanghters, feloniesi and rob- fo. 5. 5 E. f. 
hcrhs done in times paft, by people that h« called roberdfmeii| *■?• M* 
waftcrs, and drawlatches, and remedy provided by that a£t for the 
arrefting of them. 

At the parliament holden jo £. 3. it was petitioned to the king j^^^^ ^.j » : 
that ribauds and llurdy beggers might be baniflied out of evtry 3,111^61, 
towne. The anfwer of the king in parliament was touching ri- 
bauds : the ftatute of Winchefter and the declaration of the lame 
with other * ftatutes of roberdfmen, and for fuch as make themielves » j_ »,c»i>. 14. 
gentlemen, and men of armes, and archers, if they cannot fo prpve 3. H/5.*ca^ 9^ 
their felves, let them be driven to their occupation or fervice, or to 8 H 6. cap. 14^ 
the place from whence they came. V*^« 39 *^* 

It is provided fay the ftatute of 7 R. 2. that the ftatutei friade "' ^ 
ai the time of king Edward, grandfather of the king, of ro- 7 ^ »• «P- $i 
bcrdfknert, and drawlatchcs, be hrmcly holden and kept, and fur- ^^ 1^ ^^ 
ther proviiion againft vags^onds wandring from place to pl^c'e. ^ 
See a law made in the fixth parliament of queen Mary, auim Smh^ 
I5jf>.m Scpdand againft Robert Hood« Little Johc^ ^ 
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G A P. XCI. 
OF BANKRUPTS, 

VIDE in the fourth part of the InOitutes, cap. The Court ^ 
the Commiffioners of Bankrupts. 
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^ Cllf ; CMp. %* 

%% EUccap. S. 
^ Elis. cap* 6. 

3 Jac. cap. 4. 
7 Jac. cap. 6. 
lib. 10. 54. the 
chancelour of 
Qxfbrds caft. 
Xib. 11.56, 57, 
<Bc. Dr. f often 
cafe. ■■ 
lAi^ 5. io* !• 
Caudrift caTe. 
Dier3 £lis. Ib« 
j|03» 



OF RECUSANTS. 



FIRST, the a<fts of parliament that are made againil t^em arc 
X £li2. cap. '2. 23 Elis. cap. i. 28 £liz; cap. 6- 3$ £liz» 
cap. X, U %• I Jac. cap. 4. 7 Jac. ca. 6. Thefe a6ts o^ 
parliament are interpreted and expounded h^ divers judgements and 
refblutioris iieretdfore given; ' Lib. iq. k>. ^4. &c. Le x:afe de 
CbanceIour» &c. de Oxford, an expogtion of the flatute of 3 Jac^. 
ca. 4. et lib. 11. fo. 56, 57, ?cc. Doftor Fofters cafe» an expoii* 
tion of all the faid flatutes. See lib. 5. fo. i; &c. Caudries cafq. 
Sncc Dier, 3 Eliz. fo. 203. an expoiition of the faid a£t of x £1, con^ 
cfraxng hearing of maHe. 



CAP. XCIII. 



^Tidtni, 



fat* kf . XVfu 
iidi»q|p.a8.' 



Of Ncwcs, Rumours, &c. 

Ih Els the fecond part of the Inftitutes, W. i. cap. 34. Newes* 
^ Seealfbintbe idurth'part of the Inllitutes, cap. Chancery, in 
the articles againft cardinall Woolfcy, artic. 3^. Cmvicia^ ^ 
ir^foris^ tuaStvuigas^^T£taexdefcunt; if you feek to revenge ilandecs, 
you pui>li(h them as your own \ if you defpife them, they vaniflii. 
' The law before the conquefl wa^^ tbat the author and fpreader 
of &lfe rumours amongfl the people \sA his tongue cut out, if h^ 
fedeemodit not by the efiimation of hishead. 
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CAP. XCIV. 
Of Weights and Meafarcs. 

the fecond part of the IniUtutes, W. h <^P' 4« and the - 
expofition upon the ianiie. 

CAP. XCV. [199J 

, OF APPARELL. 

DIVERSE afb of parliament have been made againfl the excefs 
of apparel! in the reign of £. 3. as 1 1 £.3« cap. 2. & 4. 37 E. 3. 
ta. 8,9, 10, II, 12, 13, 14. 38 £. 3. 3.c:)p. 2. In thereigxi 4 
6f £• 4 3 £. 4. cap. 5. 22 £. 4. cap. i. In the reign of H. 8. 
2 H. 8. cap. 14. 6 H. 8. ca. i. 7 H. 8. cap. 7. 24 H. 8. cap. 13. 
33 H. 8. cap. 5. 37 H. 8. ca. 7. i & 2 Ph. and Mar. ca. 2. 4 & 
K Ph. and Mar. c. 2. j EL ca. 6. 8 111. ca. 11. 13 El. ca. 19*' 
Some of them fighting uith, and cuffing one another, fome of 
them exph-ed. But forafmuch as thofe that flood in force were 
obfolete, and remained but as fnares to catch or vex men at the 
pleafure of the promooter; at the parliament holden amto i Ja. all i JacKcSpS^ 
ads of parliament before that time made concerning apparell are 
repealed and abrogated, and fince that time no z& hath been made 
concerning apparell, and fo flandeth the law at this day. Three 
coflly things thfere are that doc much impoverifh the iubje^s of 
England) viz. coftly apparell, coflly diet, and coflly building. 
The befl mean to reprcflc coflly apparell, and the exceUe thereof, 
IS by example : for it it would pleafe great men to (hew good ex- Ixceflcof appa- 
ample, and to weareappareU of the cloth and other comnnodities ^""^^t^^jjjj! 
wrought within the realm, it would befl clirc this vain, and con- ^J^ • « '* 
iuming ill, which is a branch of prodigality, and herewith few 
wifemen are taken. If you will looke into the parliament roll of 
a H. 6. you Ihall fee what plain and frugall apparell that renown- j^^^^ ^^^^ ^^ j^ 
cd king H. 5. after he was king did wear, his gown of lefTe value ^ qJ. 30J 
then 40 s. 

Magna corporis ctera^ magna amm incuria. 

Non induetur muljer vejie vinU^ uic vir vtetur Vijie/amma : aiq* p^^^ ^^ - 
ij^aHlis afud Dtim^ qiufmcithi^ - 
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CAP. XCVI. 
OF PIET. 



•Rot. dauf. 
9E. t.m. a6 in 

4oi-ii. intUled 
Ordinstio Jufur 
menfuration. fer* 
euhrum. 

5 £. 6. ca. 3. 
5 EI. ca. 5. 
47 El. ca. II. 

TS ^1- <^»- 7. 

* Lttit z. Saxoo 

£(uadra£e/lma. 
^Hereof (ee the 
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• Vide Britton 
cap. 53. ana . 
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* Lue. c. *T. ▼. 
34. Rom. ca. ij. 
?. 13. EccKffirf- 
ffcus, 6^. 2l* ^« 

^ Ecclefiamcm 
31. »o. 

I Cicerow 
|lorace^2.Scr.2. 



THERE was * ao ofdinatftr made by king E« «. by ariviee 
of his councell againft the excefTe of diet| but becauie it had 
not the ftroDgth of an 2& of parliament, it wrought no ef- 
fca. 

^ It is provided by (latutes made in the reigns of £. 6. and queen 
Elizabeth, that no Stth fhaii be eaten on fifh-days, viz. Friday, 
Saturday, emli^ng days and vigils, and the time of * Lenr ; « and 
for licences to eat flefh on fiih-daySy &c. See the preaaible of the 
ftatute of 2 £• 6. ca. 19. 

Embring days, fo calte^ becaufe in form^ times ^hen they 
failed they put aflies or embers on their heads. Job 2. 12. Jer. 6. 
>6. % Sam. It. 19L And as the naturall convo^oa^ oi the fieih 
of the body is to dufly fo the fins of the foul (unrepented) aie 
turned to fire, and this was flMufewed under embers that ever keep 
itfe. 

<* Thefe embring days are the \*^cek ne^t before Qiiadragefima. fo 
called^ for that it is this fortieth day before Eafler, and is the nrft 
Sunday in Lent. So Quimyiagefima the Sunday fifty days before 
l^aller, Sexagefima fixty days before Eafler, and Septuageiima 
feventy days before Eaftcr. 

Before thefe late ac^s the eating of ffefti on Fridays was punlfiiabic 
IP the ecclefiafticall court, as yet k is^ the jurifdidlion being faved 
by the faid aAs. 

But th^re is no aS of partiament againft exceOe of diet, for 
it k known to be fo hurtfull for msrns body,^ and fo obfcureth 
the faculties of the mind, as the underdanding, memory, &c. 
as to men, Specially to Chriftian men, there needeth no law at 
all to be made, ever being mindfull of that caveat, ^ At^w- 
dite auUm vnhis^ ne ftrti gravcntur cwda v^r^ in crapula^ et cbric' 

* ^i?i/'«, it cholera, et torturaviro hfruHito ; fomnm Janitatis hfmim 
pstrc^^ dormift ufque in mane^ et anima illiut cum ipjh delcBMtur* The 
morail heathen men by the light of nature agree hereunto. ^ ^ Tan* 
turn Jii et fotus euihibenJum ^y ut reficianti^, W^^% ^*^ ^i-i 
mtmner. ' 

Accipe tu, vi^tfs tenuis qu^e^ qwmtaque fecum 

^erat^ imprimis vaiems bene: nam, vearia rei 

Uiimceemtmmin{j credos^ memer illius efc^ff 

Quajimplexdimtibi/edejit: etefimulafis 

Siifcueris elixa : Jimnl amckylia twrdis : 

Dukiafe in hilem vertenti Jlomachoque tumultunt 

Lenta feretpiiuita: vides^ ut palltdus emnis 

Coena defurgat dubiaf ■ 



f.x plenitudine generantwr nrnh'h qwfuperapt medkmum etrtem^ 



King 



Gq>. 9^« Of Buildkgs. f aoo 

King Edgar permitting many of the Danes to inhabits here c Ffom v^heActf 

(» who firft brought into this ittim exccffive drinking) was in the «c«i««f 4rink-« 

end conftrained to make a law againft this excciTe (which never '»« '^'^ Bnglaa* 

commeth alone) driving certain nails into the fides of their cups, as "yj^nj whenca 

limits, and bounds, which do man upon great pain ihould be fo tfoo|»i of idle 

har^ as to tranfgrefie. / ferviflg meo 

William of IVfalmelbury, comparing £ngliftKnen and Normans "«e into 

tpgether, faith, that in his time, the Englifh manner was to fit bib- i"*j|^^y ^ 

king whole houres after dinner, ^ and tluit the Norman falhion was see x*ji. «u of* 

to walk the (Ireets with great troops, with idle and loofe ferving- 7 ja, cal xo. * 

men following them^ both which were caufes of many diforders and ix Ja. c. 7. aa 

Ktotrages. excellent law. 

* If the exceffe of drinking extend to the loathfome and <Jdious ^X«'"^|^ 

vice of drunkenne^e, it is punifhable by aft of parliament. And /J^rii, 
Ip fayithe truth the ancient Britains were free ftom this crime. 

Ecce Bfifafmofum ms eft landahiiis ijle» I 2^* J 

Ut bibat arbitrio foada pifyueju9^* 

And the laws againft drunkennefle are i^ery new. 

Nothing is here faid againft that great peacdmaker,^ and braricfi 
pf liberality, orderly hofpitality, but againft the dainty and diforderly 
^ceffe of meats and drinks, which is a fpecies of prodigality : for it 

is provided by ^ft of parliament that the grace of hospitality fiiall W. 1.3 R u 

not be withdrawn from the needy. ca.,»r^ 

See the ftalute of 37 E, 3. ca. 8. againft' exccffive apparell and 
^t ; but it was repealed ii> the next parliament, 38 £• 3. ca« %. 



. c A P. xevn. 

OF BUILDING! 

WE have not read of any ?i£t of pariiameiit now in fofcdlJiiadlK ^^ 'a:^** 

againft the exeefle of building, or touching the order or ^a r! fo <.T 

manner of building ; but it is a wafting cvill, whereunto Vet Ma|* Ctit. 

ibme wife men are fubje6l. i, part, fo. x44» 

But the common law doth prohibit any fubjeft to build* aiiv eap. Efcha^tiyy 

caftle, or houfeofftrength imbatteled, &c. without tbe kings h- «c«-*4H.6.^ 

cence, for the danger that might enfue. * Alfo the common law "k if^Gidtf! to 

prohibiteth th^ building of any edifice to a comnion nufance, or to imbatcel Qitth^ 

the nufance of any man in his houfe, as the ftopping up of his light, wlch. 

or to any other prejudice or annoyance of him. JEdificarein tuopr^ * J-^j ?• '• ^M^ 

frio fiU wm Itcet^ quod alteri naceat. ' f 01. *c ^* 

^ In Deuteronomy it is faid, CSum adifieaverii domum mvam^ facta |» Diut. 21. t, 

? mmum tedi ppr circuitum^ m effundftur /unguis in dmotna^ eiji$ ^ SatUemenCil 

ftus^ lahente iflioj et in pr^ecep^ rueritf. Thiawasfor 

* I like well the counfell to a nobleman, whofoever gave it. Sf J]^ ?^ ^ 

ftti (aitilU) iedificare domum^ inducat te neceffitasy nonvduptas; cu^ ^^jsm^*^^^ 
piditfu adificandi adificando wm ttdlitur i rdmia et inordinata cupi» 
ditas adificandi expeHai adificii venditioticm $ iurrif comfkt^ et area 
f9f0fit4ita/aciu0Un'dfb9mii€mfafi€ttte^^^ 

^^Jlcdrf 
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Xaripidet tran- 
flated by Sir 
Th^Moor. 



Vide the like in 
the Rc^ift. 36. 
b. Prohib. de de- 
eimis fcpcratis. 
In Epift. decrct. 
Innqcent. 3. 1« 
20. pag. ai8. 



. Tr. 20 E. I. 
Rot. 13 in banco 
Rich. dcTurnys 
ca(e. Eborum. 
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• Lib. 10. fo. 47. 
Le cafe de Sue- 
«Mi» hofpitall. 
See the ftatute 
pf 39 El. cap. 4, 

.wbereby autho- 
jity is given to 
juftices of peace 
%Q build and e- 
fc£t houfes of 
corre^ion, &c. 

• 39 El. ca. 5. 
3 Car. ca, I. 

b Tumha, lumu" 



« 9 E. 4. 14. the 
i,a Wiches cafe« 
wifeof Sirijugh 
Wiche. 

Mich. 10. Ja. in 
communi banco 
int' Corv^n U 
fym. 



Of Buildings* Cap. 97- 

JEdificare dmnos multasy ei pa/cere multos^ 
Eft ad paupcriemfemita laxa nimis. 

To build many houfes, and many to fttA^ 
To poverty that way doth readily lead. 

Of thefc three it hath been tnlly faid : Veftlumy c§nvivtorunfi^ 
et adificUrum luxuria agre chntatis fuiu indicia^ et /pedes prodigali^ 
tatis. 

But by the common law, and generall cuftome of the realm, it 
was lawtiill for bilhops, earls, and barons to build churches, or 
chappels within their fees : and hereof king John informed pope 
Innocentius the Third (naming only, honoris cavfa, the bifliopsand 
baronage of England, albeit this liberty extended to all) with re- 
queft that this liberty to the baronage 'might be copfirmed. Td 
thefeletters the pope made thisanfwer, Quod enim d^ conJuetudtM 
regni Anglorum procedere regiafeienitas per /uas literas tntimavity ut It* 
ceat tarn epi/copis^ quam cimitihusy et barombus ecclefias in feudofuo 
fundarey laicis fuidem principiBus id licere nullatenus denegamusy duni' 
mode diocejani epifcopi cis fuffragetuf affenfusy et per novam firuflwam 
veterum ecclefiarum juftitia non l^datur. Whereas thtf baronage had 
abfolute liberty before, now the pope addeth the confent of the bi- 
Ihop : but that addition bound not, feeing it was againft the liberty 
of -the baronage warranted by the common law : and we would 
not have rehearfed this epiftle, but that it is a proof what the ge* 
nerall cuftome of the realm was concerning the building of 
churches by the baronage of England. And albeit they might 
build churches without the kings licence, yet could they not creft 
a fpirituall politique body to continue in fucceffion, and Capable of 
ipdowment without the kings licence : but by the common law be- 
fore the ftatutes of mortmain, they might have indowed this fpirituall 
body once incorporated, perpetuis futuris temporihusy without any li- 
cence from the king, or any other. 

And as the law is in cafes of devotion and religion, fo it is in 
cafes of charity : any man may ereft and build a houfe for an * ho- 
ipitall, fchooly workinghoufe, or houfe of correction, or the like, 
without any licence, for that is but a preparation, and may be done 
,as owner of the foyl ; but by the common law could not incorpo- 
rate any of them without licence, but now he may, artd indow them 
with lands in certain cafes, * by the ftatutes of 39 Eliz. cap. 5. and 
3 Car. ca. i. as in the fecond pan of the Inftitutes in the expofitiou 
of thofe ftatutes it appearcth. 

Concerning the building or ere6ling of ^ tombs, fepulchers or 
monuments for the decealed in church, chanccll, common chap- 
pell, or churchyard in convenient mannei, it is lawfull, for it is 
the laft work of charity that can be done for the deceafed, who 
whiles he lived w;as a lively tenrtple of the Holy Ghoft, with a re- 
verend regard, and Chriftian hope of a joyfull refurredion. And 
the defacing ^f them is puniftiable by the common law, as it ap- 
peareth in * the book of g E. 4. 14. a. And fo was it agreed by the 
whole court, Mich. 10 Jac. in the common place, between Cor- 
ven and Pym. And for the defacing thereof, they that build or 
ereA the fame fhall have the aftion during their lives, (as the lady 
Wiche had in the cafe of 9 E. 4.) andtifter their deceafes, the heir 
of t^e deceafed fhall Iwve theaftion. But the building, or ere^i 



Cap* 97. Of Buildings* apjl 

-of the fepnlchcr, tomb, or other monument oujrht not to be to Barth. CafTancat 
tlie hinderance of the celebration of divine fervice. And in that ^®* 13- Co^^c'uC 
cafe of Corven it was refolved, that albeit the freehold of the church *'uif ^|^^*^"'* 
he in the parfon, yet if a lord of a mannor, or any other, that aiiqupbTo^po- 
hath an houfe within the town or parifh, and that he, and all thofe fitadelevit, feu 
whofe eftate he hath in the maniion houfe of the mannor, or other abrafit^ &c. 
houfe, hath had aieat m an ifle of the church, for him and his ia« 
mily only, and have repaired it at his proper charges, it fhall be 
intended that fpme of his aunceftors, or of the parties whofe eftate 
he hath, did build and ere<Et that ifle for him and his family only ; 
and therefore if the ordinary endeavour to remove him, or place 
any other there, he may have a prohibition. ^ It was further re- ^ 8 H. 7. la,*, 
folved, that if any man hath a houfe in a town or parifli, and that per HufTy accord. 
he and thofe whofe eftate he hath in the houfe, hath had time out f^^^\ ^o J^^ 
of mind a certain pew, or feat in the church maintained by him s"e!u"« inter 
and them, the ordinary cannot remove him, (for prefcription Hufly pUintifF. 
. maketh certainty, the mother of quietnefle) and if he doe, a prohi- & Kath. Layton* 
bition lyeth againft him. • But where there is no prefcription, f^ *^* DcFcndanu 
ther^ the ordinary that hath the cure, and charge of fouls may for l^^^^ n^^yt per 
avoiding of contention in the church or chappel, and the more cVH.'y. 1%. tu 
quiet, and' better fervice of God, and placing of men according to ace. la H. 7. 
\ their qualities and degrees, take onier for the placing of the pa- !»• pcrHuiTy?. 
riihioners in the church or chappell publlque, which is dedicate 
jand oonfecrate to the fervicie of God. 

Nota, funerall expences according to the degree and quality of 
the deceafed, are to be allowed of the goods of the deceafed, be- 
• fore any debt or duty whatfocver, for that is opus pium^ or ^Jiarim 
tativum* 

Amongft the people of Almighty God, as it appeareth in the 
-holy hiftory, fepulture was ever had in great reverence, not only of 
Lings, but of other men ; as (amongft many others) good old Bar- 
ziUai, when he had excufed himfelf for not going with the king 
to Jerufalem, he concluded, Ohfecro ut revertar fervus tum^ et mo- . c^m i 
.rsar in civitate mea^ et fepellar juxta fefulchrum patris meiy et matris 
mea^ Cffc. . . 

And alfo the morall heathens had building and ere^ing of fe- 
pulchers, or monuments in great account, as it doth appear by the 
leven wonders of the world, which for memory may be cxpreflcd 
in thefc few vcrfes. 



; 



1. PyramiJes Memphis^ 2. Bahylmis motnia cel/ity [ 203 ] 

3. Templum ingens Ephefi virgo Diana tuum^ 
4* Maufoli Carta monumerUum^ ^. Raraque Pharo 

Turns, 6. Ofympiaci fplenJiJa imager Jovisy 
*I.DentqueapudKkodiosfplendentisfiatuaPhahi: 

Hitcfepiem mundm mira, viafoTy hahet, 

Beiides the religious, and Chriftian regard abovefaid, thefe mo« 
^uments do fcrvc for four good ufes and ends. Firft, for evidence, 
rand proof of defcents, and pedegrecs. Secondly, what time he 
that is there buried deceafed. Thirdly, for example, to follow the 
^ good, or to efchew the evill. Fourthly, to put the living in mind of 
their end, for all the fons of Adam (oufi die. Statutum eft hmituhus 
femel mm. 

Mmumentttm 



•oj 



<^( i^ildrngs. 



Cap. 97. 



* ftrlttM, fo« 



^ inbir-Snr- 

^ of Lond«0» 

-Hi 16. 

• For ib if the 

truth. 

Ro. Hovendea 

«anoDom*ii77, 

HolUtodem an. 

lo. |Oi. b, 10. 



t R. (. 32. >7. 



De fobtemiieisy 
fubftruciioni- 
bas> et cryptis. 



TtdtlML 



9€omtmiftum firvat alicujus rei'memoriam afiier interituram^ earn* 
ffne whis rtpuffentat : ^ni therefore a monument vs called a me^ 
moriall. 

fifwumentum dtcitur a montndo: quicquid emm mn/nomefi mrnmmt^* 
tum^ utfefuU^my quhdnosfitmus mortaUs, 

Cum ^mftlum ctrmu ^^ ^ mortartafperMu : 
fijl9 memr m^tisf J^qm ad €mkjtiafi^t^. 

It IS to be obifcrved, that in every fepulchcr, that hath a mo* 
miment, two things are to be confidered, viz. the monun)ent, 
and the fcpiilture or burial! of the dead, • The buriall of the 
cadaver (that is earo data vermibus) is mllius in hms^ and be* 
lonfi;s to eccleiiafticall cognilance, but as to the monuipent, a^c^ 
is given (as hath been faid) at the common law for defacing tbcredF. 

In the year of our Lord i c86, and in the a8 year of the reign of 
that glorious queen Elizabeth, was the old gate called Ludgate in the 
ci^ of London (as Stow faith) taken down to be new builded: there 
was found couched within the old wall thereof a flone, wherein wat 
graven in the Hebrew tongue and charaAers, ♦ an epitaph, (igni- 
tymv in Englifh : This is the tomb of Rabbi Mofes fon of the 11- 
luftnous Rabbi Ifaac : which certainly was before the ^3 year of 
the reign of H. 2. anm Domini 1177, for before that time all the 
Jews in England were buried within the city of London, and in 
that year, faith Hovenden, Ddminus rex pater dcdit licentiam Jud<eir 
terra fua habendi ccemeierium in qualihet civitaie Anglia^ extra muras 
civitatunty ubi pojfutu ratimahiliterj et in comfetenti hco emere^ mdfepe^ 
liend* mvrtuQsfiios : prius enim cmnes yudai tnortui Lmdonidftreimtwr 
Jkpeliendu 

And albeit churches or chappels may be built by any of the 
kings fubje^s, (as hath been faid) without licence, yet before the 
law take knowledge of them to be churches or chappels^thebiihop 
is to confecrate or dedicate the fame : and this is the reafon> that a 
church or not a church, a cbappel, or jiot a chappel, (hall be try^dy 
and certified by the bidiop. 

See for this dedication or. cqnfecration the 43 chapter of Ezc- 
chiel, the 23 chapter of Genefis, the 90 Pfalme, the 24, 26, .27i 
84, and 1 34 Ffalms, the 2 of Samuel 6. 10 of Saint John, verf. z%. 
to the end. 

Vide inter Uges Edwardi Confeffwis^ cap. 3. Similiter ad dedieo" 
tiones, adjymdos^ et ad capiiuU veniifitHus, tifc. in amdo^ et redeundofi 
fummapax* 

We find in ancient tim^s tbat vaults^ hollow places, or fubfhruc^ 
tions under the ground were noade by men for receits, or recep- 
tacles for keeping of their wives, children, money,, and Koods fecret^ 
to avoide violence, and rapine in time of hoftility or xebellion^ and 
we find no law againft them. 

Thefe kind of buildings we had from the Germans, as we find 
It in Tacitus, who treating of the ojd Germans faith, Solent et 
Juhterraneos fpecus aptrire^ etji quando ho/lis advenit^ aperta populatur^ 
.abditfi autem et drfojfa aut i^mrantttr^ out e6 ipfo fafhnt^qmd cjiuej 
tendafmt. They ufe to build vaults under the ^arth, and it the 
enemy come, he deftroyeth all open and above ground, but fucft 
.thil]tgs as lie hidden in the cave, either they lie unknown, or at. 
leaft they deceive hiffii in that he is enfort^ed to find them out« 
3 Neither 



C*p. f 7* 



Of BoaMlngs. 



N«ttlicr h9V€ 'vrt found «ny licence of the Idag to nwke liitm, 
fior punifhment of any that made them without licenc«, and 
yet many have hecn made by many fubje^ ibme whereof * we 
tOLYe fcen. 

» We read of Alexander bifliop of Lincoln, in the reigns of H. i. 
land king ^le]^n, a Norman boro, who m^as^ infimisjMfiruSumi" 
ifks ad mfimi^m MeSmfHu ^ 

* No perfon cah build or ereft light-houfc?, pharos^ fea-noarks mc^ 
Ibeacons witkont lawfiiiL ^warrant ^nd autkono^. 

liurnip^ JtP^iv^g^ tpllit fhoTHS atnvla hna^ 

Jn l^hthoufe U>p i» rear'd the light, 

As high «s the moon that waikes by night. 
^ FrovUion was made by authority oi parliament for build- 
ing and erei^ing biockhoufes, bulwarks, piles, and the like, far 
tvSheUC parli«fpent fvibje^ cannoC be charged with building ^ or 
erecting of them, and that 2JEi is ej^rod. 

* The lord of the foilfnay build a windmiH, Iheepcoti^, dairy >en* 
krging of a court neceflary, or a curtilage in grounds, where mea 
have common of pafture. 

^ A man cannot ere6t a«y built^ng upon hie own ground in the 
kings forefl, but it is a purpreflure, and may either be>demoliihed or 
airemed to 'Ihe kings ufe, &c. ' at ^ juftice feat. 
' Concerning bottles of hufbandry and tillage, the ftatotes of 

4 H. 7. cap. 19. 7 H. 8. cal 1. 27 H. 8. ca. 22. j ^* 6. ca, 5. 

5 El. cap. 2. are repealed by the ftatuteof 21 Jac. cap. 28. and the 
ftatutes of 39 EI. ca. i. & 2. are expired, for that they were fo like 
labypnthes, with fuch intricate windings and turnings, as little or 
too fruit proceeded of them. 

' No man can eredt an houfe or building to the nufance of any 
other. 

^ See where 9 man hath any b^ufe cs'inilly &c. and having any 
priviledge or thing appurtenant thereunto, and pull it down and 
build a neiy, wlv^fi the priviledge or appurtenant reaiain and where 
not, 

^ Concerning the erecting, &c. of cotages, fee the ftatute of 3 1 EI. 
aa. 7* which cpuld not be reib^ined in fucti ibrt as they are, b^t 
,by aiithority of parliament. 

There was a ftatute made anno^^ El. (when I was fpeaker) 
againft buildings in the cities of London or* Weftminfter, or within 
irftree miles of the gates of the city of London, and againft the di- 
vidixjg and converting of aQy dwelling houfe or building into divers 
^bitations, and agaioft inmates, but that endured but for fevefi 
years, and until the ^ndof the next fellion of parliament, which 
aiSt, beiAg holden daijgerous, was not continued, at the feffipn of 
.parliament holden in 43 Eliz. being the next feflion after the feven 
year^, and therefore expired with the fame. In the mean time 
th^re was a law made againft new buildings, &c. which then was 
A warrant, and fince hath -bf en a colour for divers proceedings in 
courts of juftice, not obferving the .expiration of that law j but now 
that law hath long fince loft his force, and the ancient and lunda- 
mentatl common law is to be followed. 

&>//w<?, or fuUiva M a word derived from the Saxon J^Ue^ 
ana %nifieth.a pofte^ i)r plaU &X&^ id ibc ground; the Saxon 

word 
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• In Ae mannoc 
of Minfter Lo<» 
vel in com*| 
Oxofi* &e. 

^ Cambden Line 
pag.4 6. 

^ See the i^atute 
of 8 El. ca. 134 

and the lecters 
patents of the 
Lord Admiral!. 



c 4 H. 8. c». 1. 

^ De propagna« 
culis, muni- 
nientis^ <mpnU 
toriis, Ikc. pf 
bulwarks, bar« 
bicans, block* 
houliis, piles, ' 
&c. 

«i3E. I. ca.46. 
%z Aff. 5, 
7 H, 4. 39. 
f 7 El. Dier 240. 



J Sec the 2, part 
of thelnftitutes. 
W. 2. ca. 24. 
lib. «;. fo. loi. 
lib. 8. fo. 46. 
lib. 9.fo 54.5?. 

>" See lib. 4. 

f. 84. Lutterels 

^afcy and CJM « 

aathoritiesphere 

cUod* 

^ $1 £iw* ca. 7« 



Laiiib.p#ii»mb9» 
Ution of Kei^t.. 
Tbefe words, 
ynu^i|kil^ re>'.' I'a 
records concern* 
iiig j)rivUed|^ca. 



^^•f' Of Buildings. ' ^ap. 9§; 

i^trA IS not yet out of ufe, for every man kno\<rs what a ground* 

Pera, a peer, derived from the Latin word peira : fiance^ of the 
Englifli word, planks, fer boords or tables, in ufe alfo at thii 

day* 
Having fpokcnoferefting of houfcs and buildings, &c. we will 

tell you what we find in our books and records of diiapidation, and 
decay of buildings. ,, .,j. 

tift 1, 3. 16, ' k Dilapidation of ccclefiaftical palaces, houles, and buildmgs is a 
»H. 4. f. 3. good caufe of deprivation. 

9 E. 4. 34. ■* 1 |( appcarcth by the ftatute of 4 H. 4- cap. a. that depifpttlaiora 

L4H. 4. cju a. agrmtm were great offenders by the ancient law, and that the appeal 

A*!* ' ^'J'^yt^' or indiftmrnt thereof ought not to be generall, but in fpccial man- 

Ai«. rouicen ^^^ ^ ^^ J provides, that the offcnderi therein might have their clerey. 

They are called depo/mlatores agrmtm, for that by proftrating or de- 

caying of the houfes of habitation of the kings people, they dcpo- 

pulate, that is, difpeople the towns. ^ , 

C *05 3 / Prokiiitio regis <fuid incoU de villa de Soutiamptw nom frojternent do- 

Dorf. Clauf. ' mosjitas in alias migraturi regiones. 

ID). 43 E. 3. Simile pro magna Jermenutia. . , , 

»• »3- That which may lawfully be prohibited before it be done, may 

Slot. Clauf. be juftly punilhed after it be done. 

anno 11 R. ». j^^^^ herewith we will clofe up this chapter : that the law 
"• '^* doth favour the fupportation of houfes of habitation, and ufe fpf 

fi^iO!5! -ankindc. ^ - 

CAP. XCVIII, 

De Lupanaribus H Fornicihus, C^c^ 
Brothel-houfes, Eftuis, Bordellocsi 

• Homb. «. j. rT«HE keeping of them h againft the kw of God, on which the 
Deut. »3. 18. i ctimmotvkw of England in that cafe is grounded. • I^ 
*"■'•'*• *^J'- oferes mercedm profiibuli, nee frecium cams In domo Dettut, ^c. 
a'Afach. i. i». Quia ahomimtio eft utrumq: afmJ Mnum Deum tuum. . 
HoV^ mtritri. ^ And the keeper, he or &e, of fuch houfes is pumftiable by in- 
cum Lena. I*, diament at the common law by fine and impnfonment : tor al- 
ncundeLeno. ikoWh adultery and fornication be punilhable by the cccleUaltj- 
*'"'•""* caU taw, yet the keeping of a houfe of bawdrie or fte^«. « 

brothell-houfe, being as it were a common nufance, is pumlhabie 
by the common law, and is the caufe of many mifchicfe, not only 
to the overthrow of the bodies, and waflmg of theirJi^^lyhoods, 
but to the indangering of their foules. For the mifchiefe enfuwrf 
hereupon, fee ii H. 6. cap. i. i H. 7. fo. (5. 12. 13 ". 7. ©. 
ar H. 8. Rot. Pari. 14. R. 3. nu. 3a. 

• By 9>«eUn». Ring H. 8. fuppreffed all the ftewes or brothel-houfes. which 
tion under tb* i had continued on the Bankfide in Southwark, for that thejr 
S?^f"« iTg we^ (as hath been faid) prohibited by the law of God, a*d by the 
>Janu.37H. 8. o^thisland. And tfiofe infemous women were not lgj^» 



Cap. 98, Of Brothel-houfes, 6tc. 

Chriftian buriall when they were dead, nor permitted to receiye the 
Htes of the church whileft they lived. 

The word eftuis otjtewes is French, we: having no Englifti word 
for It. 

Before the reigne of H. 7. there were eighteen of thefe infamous 
houfes, and H. 7. for a time forbad them : but afterwards twelve 
only were permitted, and had fignes painted on their wals ; as a 
Boares Head, the Crofs Keyes, the \Gun, the Caflle, the Crane, the 
Cardinals Hat, the Bell, the Swan, &c. 

Many wicked and common women had feated themfelves in a 
lane called Water-lane, next to the boufe of the friers Carmelites 
in Flect-ftreet : this being an open and known wickednefle, king 
E. 3. to the end thefe friars might performe their v owes, one of 
which was, to live in perpetuall chaftity, took order for removing 
of thefe women. The record faith, Rex pracipit majorl civitatis Lon^ 
don quod amoverifaciat omncs muUeres meretrices in venella prope fratres . 
Carmelitarum in Fletejheet inhahifanta. 

Read 3 Regum cap. 14. verfe 24. eodem lib. cap. 15. verfe 12. 
& 4 Rcgum cap. 23. verfe 7. 

And by the common law it appertaineth to the marlhall of the 
kings houfe to free, or proteft the court irom femes luteins y which 
is more particularly explained by Fleta, who faith, MarefchaW inte* 
refi virgatam a meretriciius omnih^ protegere et deUbtrarey et hahet ma^ 
refchaUus ex cmfuetudinc pro qualihet mert trice coi. infra metas hofpitii in-- 
ventaj ^^ primodie; qiue fi'iterum inhalivafua inveniatur^ capiatur 
et coram fenefchallo inkiheatur ei hofpitium regis ^ regin^^ et lij?er rum 
fuorum^ ne iterum ingrediatur^ et nomina earum imhrevlentur : qu<c J! 
iterum invent^e fuerint hofpic* fequutrices^ tunc aut remaneant in prfona 
invinculir, autfpmtepr^edic^nofpicia ahjurentur\ qua fi auiem tertio- 
inventa fuerinty cenfitierabitur quod amputttur eis trejforia^ et tmdeantur; 
qua quidemfi quarto inveniantur^ aptputentur eis fuperlahia^ ne de catero 
cmcupifcantwr ad libidinem, 

14 R. 2. It is enabled that no eftews or brothel-houfes fhould 
be kept in Southwark, but in the common places therefore ap- 
pointed. 

So odious and fo dangerous was this infamous vice (the fairell 
end whereof is beggery) that men in making of leafes of their 
houfes, -did adde an exprefle condition, that the leifee, &c. fhoi/ld 
not fuffef, harbour, or keep ?jiy feme puteine within the faid houfes, 
&c. 

See the cafe of i H. 7. the cuflome of London fpr entring into 
an houfe, and arreting of an advowtrer, and carrying her to 
prifon. In ancient times adultery and fornication were puniflied 
by fine and imprifonment, and inquirable in turnes and leets by 
the name of Letherwite. We find in Domefday De adulter io vera per 
totum Ghent J habet rex homtnem^ (i« amerciamentum Iwmini's) et arcliie- 
p\fc9pus mulierem^ (i. amerciamentum mulieris) ^c* 

Vidua^fi alicuife non legitime commifceb* 20 j. emendabit^ puellu vero 
10 /. pro confimili caufa*,^ 

Adtdterhimfaciens S^. 0^ 4 </. emendabit homo^ etfoemina tantundtm. 
Rex habet hmmnem adulterumy archiepifcopusfceminam* 

But now thefe offences belong to the ecclefiaflicall court. , 

Lerreaoita^ or logrtttfita^ ^S^^g^^^y ^^ ^^i^Kg^^^f of legre or logre for 
Ml. Ik»t« R . a bed. 
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Tahizn ChroDZ ; 
Stowe. 



In Dorf. ClauC 
21 E. 3. parti, 
ffi. 6. 



Fratres beats 
Mar;2de Monte 
Carmeli, called 
White Fryers. 



7E.3.fo.23,24. 
Fleta lib. 2. 
cap. 5. lib. IO* 
Le cafe de Mar* 
ihalfea, fo. 77. 
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Rotpar. X4R.2. 
nu. 32. 

35 H. 6. Barre 
162. , 



I H. 7. fo. 6i 
&c. 



^Domefday. 
Ghent. Dover. 
Ibid. Ceftrix c!- 
vitas. 

Ibid. Sudfex 
Lewes. 
Domefday. 
Huntedoiefc 
Braden, 
Fleta. 

Raftall terra. 
leg. Stat, de es« 
fofiu v^cab. 



ao6 Of Flatterers, &c. Cap. gg. 

a bed, and wiie amtrdamemt^ by common fyctzhletkrvutCj or lairi* 
wite^ Uerwite^ lotkawite. 

CkiUewiu is for the lord to take a fine for his bondwoman defiled 
and begotten with childe. 

BawOiy, Unocinium^ imde rihofwdfy et riiaude* i. Impudicus ra^ 
hiia. See inrliam.^ Jo £• 5. nu. 61 • of ribands and robertf- 
men. 
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De Aflentatione/ Facologia, Piieudologiay 

tcrjr. 



Flat* 



IntlcgeiCk- 
Imtiy fo. 166. 
c. 7. Lam. Fa- 
Ctlis magfianim 
^teftatum pef- 
tisy adoUtio. 
Semper aflfeotor 
sdy qiiod it ad 
cujus volunta* 
tem dicUar, efle 
nagfium $ ut m 
Tcrentio: mag- 
iias vero agere 
gradai mihi. Ice. 
fatiteratrefpon- 
diflemagnaiyia* 
gentet intuit 



P(tL 141. 5. 



WE find a law' beifore the conqueft againft flatterers in theft 
words, Liccejiaf "i Leojojiar pcpcjtar l-j neapijiaf sobcf* 
2Snaman habban, &c. which Dr. Lambard tranflateth thus, 
jtffentatoresy nienJaces^ pradmesy ei rapacts cffenfinum Dei groKtfimam 
incurrant^ 65*c. 

The ancient manufcfipt tranflateth it thus, ^eduBtires^ mendacei, 
rapacts et raptores Dei gravamen haheant. And both tranflation^ 
do in efFeft agree, for a flatterer is a feduccr for fome private 
end, by feined praife and humouring of another, whereby he 
hath an otdtrecuidance^oi himfelfe, his fiate, and actions, ifti duamt et 
feducunt. 

The occafion of making this law was, that king Canntus had 
been feduced by flatterers, who had ftiewed him his face and ftate 
in a falfe glafle, making too great a ihew of his own parts, aflions, 
and ftate, to the end to make him conceit himfelfe to be better and 
greater then he was, and his adverfaries lefle, then in truth they^ 
were. Nay, this king by wicked flatterers aflumed to him divine 
power and honour : for comming from fea, he fet his feet on the 
lea ftrond, as the fea was flowing, and commanded the fea not to 
rife to wet his lordly and majeftick feet nor clothes: the fea keeping 
on his accuftomed courfe, both wet his feet and thighs alfo : where- 
at being fore amazed repented his prefumption (wmch he had im* 
dertaken by wicked flattery.) 

And well is the flatterer niarflialled in this law with lyers^ 
thieves, and raveners; for the divine defcribed flatterers to be 
thofe, ^i colunt aliquem^ et auferunt e^ e9 aUquid femporarii hem. 
So as it is peccatum vifcatum^ it getteth away much and giveth 
fmoke. 

And Ijie Holy Ghoft hath ftyled flattery tHeufH peccattah^ that is, 
the oile of the finiier, »«t* tloyy^^ that is, of him that exceedeth 
others in finne, and doth affeft greathefle, that is the head, markm|j 
it greater and more profperous then it is, as you may reade in the 
prophet David: Corripiet me juflus in mi/eticordiay et increpabit luey 
oUum atitem peccatoris npn impinguet eatut meum. Whereby he being 
lx)th a king and a prophet, preferreth the reproofe, nay the ihaq)e 
itbuke of the juft and vertuous, before the fmooth* humouring of 

the 
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the flatterer fpet- nmten) of the finner. This oUam fepctOmis is mA 
^enenahm^ et venenum melUium^ and commonly utoeth greatnefle^ 
ami is called lordbane; \ 

And againe, David fpeaking of the flatterer fait}i, his words are Pfal. 55. %%^ 
finoother then oile, and yet are they veiy fwords. ^ILec didf Domi* Ezcch-ij. it, 
jflrt Deus^ Va kpii cmfuunt pulvilhs ftib tmrni tubiumanusy et/aciunt 
cervicaliajub cafiie univerfa atatis ad cA^d* animasj kjc. Thus 
faith the Lord God» Woe to them that fow pillowes under all arme- 
holes^ and piit kerchifes upon the heads of every age to hunt foules. 
They make the king gbd with their wickednefTe, and the princes ofee 7. li 
with their ly lis. In malitia fua latificaverunt regem^ et in mendacih 
Jftis principei. 

The flattering mouth worketh ruine. And more kings and ProT.s6.a9, 
kiogdomes have been ovei:thrown by the means of flattery, then by qJ^. Curtiu^ 
pubiick hofhlity. Andthitis the caufe that we have mentioned 
the laid ancient law for fhcir punifliment, they Ue lawfully baniflied 
from princes courts, and fubje^s houfes. 

W videaty cac^fitjimia frada leoni : 
Rtx cacus cernity cnm fycofhanta perit. 

What feurfuUicnds flattering fevourites, corruptors of their fove- 
raigne liege lordsj abuiing their ferours in fltbverfion pf their 
lawes, have had, app^areth ilv our parliament rolls, records, and 
hidories. 

• King H. 3. had Hubert de Burgo chiefe juftice and earlc of 
Rent, and many others: bi^t this was his fafety, that uponjufl oc- 
caflon without any great grief he could forgoe a favourite. See in 
the preface to the fecond part of the InfH^utes, his counfeU to H. 3. 
to burne Magna Carta. 

E. a. had ^ Pierce de Gavefton, the « Spencers, &c. and the 
Spencers proceedings againft le grand charter by name (amongft 
other things) tending to the/ubverfion of law, &c. 

R. 2. had * lir Robert Trefilian chiefe juftice, &c. and Robert 
earle of Oxford and duke of Ireland, &c. 

H. 6. had • William de la Pole duke of Suffolk, &c. who en- 
deavoured to have brqught in the civill lawes, which was the oc- 
cafion tliat the chiefe juftice Fortefcue wrote in the commendation 
of the lawes of England, preferring them for the government of this 
land before the civill lawes. This duke with others plotted the 
death and defhiifHon of Humfrey the good duke of Glouc. who 
ever ftood in his way. , 

E. 4. had ' William lord HafHngs the kings chamberlaine; 
and captaine of Callice. All thefe came to fearruU and untimely 
ends. 

R. 5. had f Sir John Catelby one of the juftices of the com- 
inon place, and Henry duke of Buck. &c. privy plotters and 
counfellors with R. 3. for the moft execrable murder of his ne- 
phews E. 5. and Richard duke of York. What a miferablc 
end the duke had, you know ;' and juftice Catefby in his journey 
to London, in the kings high way had Juhitaneam et tmpnmfdm 
mm tern, 

H, 7. had ^ Sir Richard Empfon, Edmond Dudley, &c. Sir 

air. 7. 10. •» Coram i«ge an, I H. 8. ];n iafonuiti^ viri; D. Peter ft allok 
«|rnt a^i^Bft £dw. Dudley. _ , , . 
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Nota, enemiet 
to lawes paniik* 
ed bf the lawei. 
* kot pat. anno 
17 H. 3; Noa 
integre et firmU 
ter tenebimua 
judiciuttodeHu« 
berto de Burgo^ 
per barones da« 
Cum. Speed xS 
H. 3. 5»o. 
b Roc. pari. 7 X. 
%. NequisoCGtt* 
fionetttr per 
mortem Pet do 
Gavefton. Hit. 
318. a. & ibid. 
311. a* 
«• Vet. Mag. 
Cart. 2 pare 44, 
ib. 50. pxi- 
lium Hugonity 
& 54. Ne quia 
occafionetur pro 
feloniis in profe* 
cutione d'bprn-- 
cerj^atritftfilfi. 
<i Rjft. par. 
X I R;, 2. nu. S« 
&c. 

« Rot. w. 
2SH.6.nu.f9. 
uxuill 47. 
' Holleolh. 7S> 
a. 30^ 

t Hollen^. 722. 
748. 767. a. 
The like ijidia^ 
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Richard Emptbn was indi6Ved, Quod i^e cwifiUarius excellentiffim 

principis Henrici nuper regis Anglia feptimi Deum pra oeulis nm kabeus^ 

Jed utfilius diaholicus fubttliter imaginans kmorem^ dignitatem^ et pro- 

fperitatem diSii nuper regis ^ ac pqfieritatem regmfui Afii^lia nitmme va- 

ierey fed ut ipfe magis fingulares favcres diBi nuper regis adfUbere^ unde 

magnat^ fieri pQtuiffet^ ac totum regnum Anglia fecundum ejus voluuiaUm 

guhernarey falfo^ deceptive^ et proditorie legem Anglia fuhvertensy di- 

verfos ligeos ipfius nuper regisy exfuafal/a covina, eifubtiU ingeniQ^ cai" 

tra €<mmuni lege regni Anglia de diverfis feloniist &c» indidari fecit^ 

CpV. per quod plures et diverfi populi di^i nuper regis hiis gravaminihus^ 

it indehitis exa^ioniS* nmltipliciter torquebantur^ in tantum quod populi 

I . di^i nuper regis verfus ipfum nuper regem multipiiciter murmurabant^ et 

mdlignahant^ in magnum periculum ipfius nuper regis regni fui Anglia^ 

ac fubverfimem legum et confuetudinum ejujdem regni^ ^c. And the 

like indidtment was againfl: Dudley. 

Tr.tjH. 8. H. 8. had Thomas Woolfey cardinall. Ip/e intendens fiuaiiter 

rT*^*^ fl»//ya{^wtfj Anglia leges penitus Juhvertere^ et enervare^ univerfiimqg 

^ hoc regnum Anglia et ejufiiem regni popvlum legibus imperialibusj vulg§ 

diB\ legibus civilibusj et earundem legum canonihus fitbjugare et/uhdu^ 

cere^ Cs'r. 

We will for fome caufes dcfcend no lower. Qw eorum 'vefiigiis 
infifiunty eorum exitus perhorrefcant* 

But that right be done to him, who was a faithfull favorite and 
counfcller to this king, we have feen a manufcript that relateth, tha^ 
pharles Brandon duke of Suffolk a wife and warlike perfon, was for 
many years before his dcceafe the greateft favourite the king had, 
upon whom he chiefly relied in all his weightieft atfairs. This noble 
duke deceafed in Auguft in the 3; year of the reign of king H. 8. 
After whofe death the next time the king fat with his councell, and 
mifling the good duke, grievoufly lamented for him, and faid, that 
when I was offended with any (as often I was) and acquainted him 
therewith, that he ever endeavoured to mitigate my difpleafure, and 
never fpake to me evill of any of them. And the king looking up- 
on the lords of his councell one after another, faid, and fo (my 
lord) cannot you fay, perufing them all throughout. AroyalJ com- 
mendation of this great Duke, and a great argument of his piety. 
f aoo 1 '^^^ honour, that no fubjed had ever the indignation or difpleafure 
of his foveraign, by any private whifpering of his. 
Anno 5'R. 2. We will conclude this chapter with one of our own hiftories. 

^***«^*^^ C^^r^/V^ eunHwum habitatorum terra peccatis inclufive or dines fiimetuU 

P* * mendicantium ad cumulandum caufas mahrum^ ^c. ifii pojffejionatis in-* 

videntes^procerumcrimina approbantes^ commune vulgus inerrotefoventesy 
et utrorumque peccata comedentes^ pro pojfejjionibus acqulrendis^ qui pof* 
Read the ftory^ fij/t^^^ renunciaverant pro pecuniis congregandis : qui in paupertate perje* 
and fee the moil verare juraverant^ dicunt bonum malum^ et malum bonuih^feducentis prifi" 
lamentable ^ip^^ adulationibus^ plebem mendaciis^ et utrofque fecum in devium patra^ 

thn\^8. Note ^^^''^ ^^^ N^^^ ^^^^ ^S ^^^^> ^^^^ *^^ ^"^^ *^^*P ^^ ^^^ ^"^^ ^^ 
thefc three PPP. Oods vengeance in thofe days, was made up by thofe flatterins 

preaching ftiers. But parliaments, palaces of princes and pulpits. 

ihould be free from adulation and flattexy. 
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Of falfe Imprifonment. 



SE E the fecond part of the Inftitutes, the ftatute de i E. a. ^ 
frangentihus prifinam^ and the cxpofition upon the fame. 

Sec the Petition of Right 3 Car. regis, and Mag. Cart. ca. 
-ap. And it is to be obferved that before the conqueft it was thus 
provided. Qui hominem paganum imntertfUem vinctdis cmftrmxtrit^ 
\0 filidis noxiam farcito ; eum Ji verboibus affecerit^ ^o folidorum pcma 
efto; Jifufpenfum in fublime rapuerit^ 30 folidis culpa penfatur; fi con^- 
tumeliofe captllum ejus morionis in morem totmderity 1 o folid* profftato ; 
Jin caput in nmemfacerdttis raferit^ necipfum Itgaverit^ 30 folidos mime' 
rato; Ji barbam illi reftcarit^ 20 filidonim eompenfatio /equitor ; fi 
denique ei 'vinculis cmftri^o fapHUis in morem facerdotum abraferit^ 60 
elidos pendito^ 

By way of addition, here it is neceflary to be knowji, how and 
by what means one that is in prifon may be difcharged. Every 
man that i* in priixm, either is imprifoned without lawfiiU mitti' 
mus (whereof we have fpoken before uhi fupra^ and how he rpay 
be freed from imprifonment in that cafe) or with lawfull mittimus. 
He, that i« lawfully imprifoned, is either imprifoned by lawfull 
commandement, and order or warrant, or by the kings writ: by 
commandment and order of any court of record; and this com- 
mandment, warrant or writ is cither for caufes not being treafbn 
or felony, mifprifion of the fame, nor other publique offence or 
caufe, or inferiour caufes to thefe ; as contempts, private actions or 
fuits. If any court of record commit a man for a contempt done 
In courts they may difcharge him by like order at their pleafure : 
but if th^y having authority, doe commit him^or treafon, fcjony, 
or other crime, or for fufpition of the fame, they cannot difcharge 
him, untill he be inquired of, and either indidted and acquited, or 
an ignoramus found, and delivered by proclamation. • And fo it 
is if any be taken and imprifoned by lawfuU warrant, or the kings 
writ for treafon, felony, or other crime, &c. he cannot be dif- 
charged by any without legall proceeding (but by the king only.) 

* if a vagrant, refijiing to ferve, had been committed to prifon 
upon the ftatut* of 23 E. 3. of labourers by the lord of the town, or 
juftice of peace, they might have difcharged him, even as the chan- 
cellour, &c. may commit a man for a contempt before him in 
court, and difcharge him again at his pleafure. 

• If a man be taken by the kings writ in an aftion of debt or 
another private a6tion, the plaintif may difcharge the gaoler of him, 
and fet him at liberty, though he be in execution : but if he be 
taken in an appeal of death, robbery , rape, • &c. the plaintif cannot 
<iifcharge him, becaufe ii is a publique offence, wherein the king 
hath an interef^, and he may after nonfuit by the plaintif be ar- 
raigned at the kings fuit. . 

There are two great adverfaries to the due execution of thefe la^vs 
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Int. legfs AlTtf 
redicap. 31. 



» Forbailinent 
See the ftatute 
of Mag. Cart. 
ca. 19. W. a. 
ca. 15* and the 
cxpofition thete- 
of. 

1 & 2 Ph. and 
Mar. ca. 13. 

2 & 3 Ph. and 
Ma. cap. 10. 

b 14 H. 6. 8. 
F. Nv B. 167. b. 
Sec 12 H. 6. 3. 
c Mich. 13 Jac. 
in banke le Roy. 
Inc. Withers & 
Herly, adjudge 
accord. 

27 H. 8, 28. b. 
I R. 2. ca. It. 
10 H. 7. 3. a.- 
per Vavafor. 
13 £. 3. Bar.^ 
^53. _ 
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tii Of Judgements and Execution. C&p. lol* 

(i8 before hath been touched) efpeci^lly in criminall caufcs, viz^ 

fr^rcipitatio^ et nurofa cunfiatio. Precipitation ; as a man or woman 

to be committed to prifoh, and within fo fhort a time to be indi6te4 

and arraigned, as it is not poflible for them to fend for, or procure 

their witnefles ; this certainly is precipitation j for the law both 4^ 

' reall and perfonall actions doth give the party tenant or defendant 

a convenient time without refpe^^ of perions to anfwer, &c. muct 

forte^oe ca« 53. j^q^^^ j^ ou^ht to be in cafe of life, Nee unquam in judiciis tantum 

' • * iminet periculum^ quantum pant pfceffus fefiinaius : and again, creint 

h dtli&eratmi^us judicia maturtfitmt^ in a(celef'^^ proceffu nuhquayn^ and 

fpecially in cafe of life. As for moroja cun^atioy Iroward or wey- 

ward delay ; fee the fecond part of the Inltitutes, Glouc. ca. a. 9, 

And we will conclude this chapter with the rule of law, Quhd «f 

frmi^aiiitiSf proifltiomt tkbent effs luce claries. 
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^VD IC fUM is derived ajure^ ei di^o^ et efiqvafi juris diBum 
and therefore if the judgement be erroneous, both the judgement 
and execution thereupon, and al( the former proceedings (hall 
'|)ercverfcd by writ of error? but if the former proceeding and 
judgement be good^ if the execution be erroneous, the e:?fccution 
l&all only be reverfcd ; and becaufe the judgement is the guide and 
^ireftion of the execution^ we ihall threat principaUy of the judge* 
inent, and incidently of execution. 

Of judgements, lomc be by the common kw, and fome by 
fiatute law, and fome by cuiftomey 

Of judgements by the common law, fpme be in criminall cau(es,^ 
or pleas of the crown, concerning the life of man (whereof wef 
arc fMincipally to intreat,) and of thefe fome be expreffed, and 
fome implied; Other judgements at the common law be in atflions 
f call and mi^t, of which, fome be judicia interlocutorla^ and fome 
^tima feu princtpalia : and again, de principalibus^ quadam font fina* 
Im^ et quadam non funt finalia. Of Judgements by ftatutes, fome 
be in criminall caufes, and fome in common pleas ; but judgeniients 
by cu(k)me arc only in common pleas. 

All pleas of the crown, concerning the life of man, ate divided 

into treafon and felony ; and treafon, into high treafon, and petit 

treafon ; and felony into all the feverall branches abovefaid. And 

a$ in the cafe of high treafon, (as it hath before appeared) fome be 

fu'more Horribie and odious then other, yet (one cafe excepted, a$ 

before hath appeared) one and the fame judgement is given for all. 

So in cafes of petit treafon, one judgement is given in all, nay in 

I BU feV »1f>. aj! the feyei;^! cafes of felonv, though fome be far more hainbus 

tte befoK in riic then Other, yet all being but <clony, one and the fame judgement is 

Captvof Trea- giv^n. See the judgement and forfeiture in cafes of tredbn, felpny^ 

i^. 10 tjie fevcfall tides thereof, thefe we will adde. 

Judgemitf 



Cap.^iou Of Judgements and Execution, •f-2io 

Jiu^imifft in Higi Tnafan. Pl.CoiB.3«7.fc» 

See Stmford 

' Mtjuper hoc Ttfisj et per curtam hlc intdlefth ornnihs et finptUs fr^t* J**"jJ- *• '*^- 

mijis^ • cmfide^atum ejt^ quod pradiHus R. ufyuo fwrcus deT.l tra^ # Seetie book 

ha^j Ct 2 ibidem fitfpendatwr per coUum^ et vivus ad terram pnjttrna^ of Jodge»cap.i9. 

/»r, tt 3 intfirmajua extra wntrem Xfi"^ eapfoniury 4 ipfdque vivente vcr. ult. Coiufi-* 

comburantur^ et 5 caput fuutn amputetur^ quodque 6 corpus jfttum in qua* ^f r, coofolr, vA 

tuor partes dhidatur, ac 7 quod caput et quarter ia iUapouantur^ mbi do^ giw fentence. 

mMusre»eaqfignarevidi. Trah*?, pinde, et 

difdofe. %net. 
li. 3. fo. iiS, b. Crimtnlaff majeft. at / contra ptrfoMm ifjtos rtgu/tproffimptum, qmtd qmidem 
trimat omnia aija crimina exetdit fuoadprnaam. Idem. J. 3. f. 104. b. makf tb meotioa of ciecntiony 

hgueouftcurif parlisim. zi R. 2. inter pUcitt coron. nu. 50. 1 F 211 1 

35 H. S. Br. 

Implied in this judgement is, firil, the forfeiture of all lus man- Forfeiture. 99. 

nors, lands, tenements, and hereditaments in fee-fimple, or fee-tail ^ 
of whomfoever they be holden.. Secondly, his wife to lofe her 
dower. Thirdly, he fliall lofe his children (for they become baii: 

and ignoble.) Fourthly, he fhall lofe his poilerity, for his blood > 
is (lained and corrupted, and they cannot inherit to him or any 
Other aunceflor. Fifthly, all his goods and chattels, &c. And rea- 
toti is, that his body, lands, goods, poflerity, &c. (hall be torn^ 
pulled afunder, and deftroyed, that intended to tear, and deftroy the 
majefty of government. And all thefe feverall punifljiments are 
found for treafon in holy fcripture. 

i Reg. 2. 2)8. &c. Joab traHus^ &V* Drtwiiig| 

Efther, a, 21J, 23- Bithanpfpenfusy Csfc. »ng5»f. 

A^h 1.18. Juda^ fufpenfus crepuit tnedlus^ et £ffiifajmi vif^ Bawvmof.. 

ccraejus. The heart fcc 

7. Sam. 18. 14, 15. Lifixit tres lance fls in corde Abfilw cum while he ifted. 

adhuc palpitarety ^c. 

a Sam. '20. 22. AhfclJJum caput Shehaflii Bichru Beheaded. 

9t Sam. 4* II, 12. Interfecenmt Baanan et Rechdb^ etfupende-- Qoartert hisgcd 

runt manus et pedts eorum fuper pifcinam in Hebron, *F- 

Corruption of blood* and that the children of a traitor fhould DamBttaffle- 

oot inh^rite, appeareth alfo by holy fcripture. moric 

I Pial. 109.9,10, 11,12, 13. Mutantes transferantur fiUi'ejuSyet *ft5E.3. 4s.h» 

mendicent^ et ejiciantur de hahitationibus Juls^ et diripient alieni laborer Coron. 130. 

^j, et Mfpereat de teira memoria ejus. ^^^ **• *• '• 

f Th^ judgement of a woman ior high treafon is to be drawn and l^^' ^^* 

burnt. HiJ.^E/au* 

^ Sir Andrew H^kley earl of Carlifle, convicted, degraded and Coram vege roc» 

attainted of treafon. 34» 35- ^•^ , 

fiog.p. lit. 

yudgem$nt in Petit Treafon^ where be is convi^ed theretfly 

Ferdi£i air Confejfton. 

19 H. 6.47. 

Super koc n>tfis^ ^c. utfupra^ cmfideratum efi^ quod pr^diShts R, uf- ^^^ Cbriftu»- 

q^fkrcas de 71 trakatur^ et ibidem fufpendatur per collum^ quoufquemor* natum 1600 »• 

tuus fuerit. .«»•• what the. 

But a wom^n is toTiave judgement to be drawn and burnt, a^ judgemental^ 

w^ia cftfe of p^t tpreafon as tii|h treafon, and ought not to be iV'rri 

.4 betiea^^ as e. 3.4*. 

12 AiH 30. 
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beheaded, or hanged. De morte nutriti ^ compfrtum efi uxorem^ t^cm 
ignf. Britanm interficiunt, 

Bra6ton, H. 3. fo. loj. a. Igtie ccncremantur qui faluti domimmm 
fuorum infidiaverintf idem fo. X04. b. 

yudgement in Fehny^ where he is convi^ed thereof by VerdiSf 
' ' or Confejfton. 

Etfuper hoc vips^ &r. ut fupra^ cenjideratum efi qiAipfadiBus R* 
fujpendatur per collum^ quoufque mortuus fuerit, Bra^toD^vlib. 3 fo. 
104. b. fpeaketh, de laqueoJ . _ 

And it is a maxime in law, that execution muft be according 
to the judgement, Ea qme in curia nojira rite a^a funt^ dehi€ excm 
eutioni demandari deieut : • and for expreflc authority, ftoti licet fe-* 
Imem profehnia d^coUare ; and yet fome examples are to the con* 
trary. 

True it is that the lord of Hungerford of Heytefbary was in 3* 
If. 8. attainted of buggery, and bad judgement to be hanged by 
the neck, untill he was dejd ; and yet on the twenty eight day of 
July in the fame year was beheaded at the Tower Hill. But as 
true it; i§, that Thomas Fines lord Dacres of the Soath, in ionno 33 
H. 8. 'was attainted of mufrder, sind had judgement to be hanged 
by the neck, untill he was dead, and according to the judgement 
was hanged at Tibom the twenty eight of June in the fame year. 
And tfue it is, that Edward duke of Sonjerfet was attaint^ of 
felony in anno 5 E. 6, gnd had judgement to be hanged by the 
neck untill he was dead, and on the twenty fecond of Februwy ia 
the fame year was beheaded at the Tower Hill. And as tnic it is, 
that 3 & 4 Ph. and Mar. the lord Stourton was attainted of mur- 
der, and had judgement to be hanged by the neck untill he were 
dead, and according to the ju<dgement, the iixth of Mar(:h in the 
fame ^ar was hanged. 

Tn cafe of high treafon, beheading is part of the judgement, and 
therefore the king may pardon all the reft faving beheading, as is 
ufually done in cafe of nobility. But if a man being attainted of 
felony, be beheaded, it is no execution of the judgement, becaufe 
thejudgement is, that he be hanged, untill he bf; dead. In this cafe 
the judgement doth belong to the judge, and he cannot alter it, the * 
execution belongs to the fheri^i &c. and he cannot alter it. And 
/ if the execution might be altered in this cafe, from hanging to be- 

jic^ding, by the fame reafon it niight be altered to burning, flon- 
ing to death, &c. To conclude this point, Judicandum ejt legihns^ 
mnexemplisy 2i\\^ judicium eft juris diibim^ et executia eft executio juris 
Jecundum judicium.^ 

The forfeiture in cafe of petit freafon and felony (which is inv 

pFied in the judgement) is all one, which you may read in the firft 

part of the Inftivuteis. te£t. 747. 

|)eut. «. t\. Quando peccaverit homoy quod morte pleRendns eft^ et adjuSeatus nwrd 

Vide Hit* ap^fui fuerit inpatihulo^ non permaneiii ejus cadaver in llgn^y fed in 

I H. 5. R0J5 eadem die fcpelietur. And the reafon that divines yecld hereof is, for 

#|k«n» ^^ that by the execution of the judgement by death, the law is fatis* 

fied, and abhqrrcth cruelty, and m that cafe, rmri dicitSr uktmim 

fitfpiieium* ^ ^ 

And herein thij is obfervable, that in treafon and felony, tbe judjge^ 

Bienl 
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ment is only of the fatall and corporall punifhment, and nothing 
of the forfeiture, which is implied, but in common pleas the judge- 
ments are more particular^ 

Judgenunt in Appeal^ whin the Defendant joining Battail is 
vanqutjhed in the Fields i^c. 

If the defendant in appeal be vanquiihed in the field, the recofd 
reciteth the vanquidiing in the field. Ideo confideratum ejlj qmd % E. 3. Jod^e* 
Jitf. per col, and fo it is when the defendant is vanquiihed and (lain meiity^as. 
in the field, yet the judgement is «/ fupra. Otherwife there (hould 
be no efcheat : fee the lecond part of the Inftitutes, W. i. ca, 14, 

yudgement in Treafon or Fehnyy wherein neither any-corporaU 
Punijhnunt or Forfeiture is exprejfed. 

In cafe of treafon or felony, if any perfon be outlawed, the 
judgement upon the exigent at the fift county court upon default 
of the part) is, Ideo^ ^c. per judicium coronaioris domini regis comi- Regift, 164. fc. 
tatus pr^ediky utlagatus' eji. Which writ being duly returned of Fecit fdonUia 
record by the fherif, the party iliall hav.e the like corporall puniih- P'o J»* «tl«gt- 
irent, and fhall lofe and forfeit as much as if he had.appeared, &c. *^* * 
and judgement had been given againll him in cafe of treafon or 
felony refpei^lively. And note that in thefe words (ideo utlagatur) 
both the corporall puniihments and forfeiture alfo are implied : and 
if the proceeding therein, or the judgement be erroneous, and up- 
on his appearance upon the capias utlagatum, if it appear to the 
f:ourt (whereof any man, as amicus curia ^ may inform the court) 19 H. 6. «. a» 
that the p^ rty may either avoid the outlawry againft him by writ Error Fi. »6L 
of error, or by plea, the court ought not to award execution ^^' 3* 9'- «* 
againft the party, but affign him or her councell learned, and re- h t^ xq b. 
quire him or her by their advice, either to bring a writ of error or • '• 9- , 
plead : but if the party refufe to bring his writ of error or plead 
afi^er convenient time be- given, if the utiawry be erroneous\and 
i\ot void, the coun may award execution. And fo it was refolved, 
termino HiL anno 3 Jacpbi tegfs^ by the whole court in the kings ™** 3« J*. «!• 
bench, and divers prefidents thereof ihewed in the reigns of H. 6. '^i^ ^ 
E. 4. and one in the' reign of queen Eliz. which we faw ; for as long 
as the attainder by outlawry (landeth in force, the party outlawed v . a- 
cannot be drawn in queftion by any new indidment or appeal for i/tfl^''j^^r^ 
the treafon, or felony, for the which he was outlawed: for outer'" fence, 
foi/z attaint for the fame offence is a good plea to free him from f A13 1 
anfwer in that caufe, albeit the record be erroneous. But if the Vide 6 E. 3.55. 
attainder or outlawry be void againft him, then may he be either « Aiel. 
^raigned upon the former indi^ment, or appeal, or newly indicted, ** ^- *• ^^' 
&c. if there be caufe. And therefore the judges are to take due ctr isf'*" 
confideratipn of the whole record of the attainder or outlawry, that 
they may be truly informed of the^true ftate of the c^ufe, oefore 
they award execution of death againft him upon the outlawry. 
JR.ead Braxton, lib. 3. tra(^. a. cap. 14. and Britton, cap. 13. fo. q^^ h . 
^o, a I. excellently treating hereof, and Fleta, lib. i. cap. 27. f.131. Britton. 

And by the common law auterfoit% attaint ^^c, of the fame felony fo<fto,xi. Fleti 
|pa$ a good plea as well in an indigent as ia appeal by die com- ^' x. «<• ^7* 

moa 
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mon Inw. See the (latute of 5 H. 7^ cap. i. concerning :^)peal 

of death : fo as in an appeal of death, at the fuit of the party^ 

miter foit% attaint de me/me le mort^ is no plea at this day, but in cafe 

of an indictment of death at the fuit of the king, auterfoit% attaint 

de me/me le nmt in appeal is a good plea. Auterfritx attaint de mnr* 

Jbr is a good plea to an indi^ment, &c« of petit ticafon of th^ 

fame death, for in effcA it hath the &a.e judgement, and the felf 

fame forfeiture. So likewife if a man be attainted of man^ 

daughter, it is a good bar to an indidment of murder of the fame 

death, et ^ cmverfo. 

Murfikn Mi* By the common law if a man were attainted of a ftl^ay done. 

^•W^c9^ **'*' by him, and admitting he were after palxloncd, he cannot at the 

ST' 3. 90. b. fuit of the king be impeached for any felony whatfoever befpfe 

Dier 4 £iis. his faid attainder by him committed, for by the attainder he was 

Stones cafe. nmt in ley; and in that cafe he had the judgement due for felony, 

6 H. 4. 6. yJ2, y^ pcf col. But the party may have his appeal of robbery, 

»fl7. e^E.^iT"* ^^^ * robbery done before the felony, whereoJF he was attainted, be* 

cor. 394.22 E. 3. caufe in the appeal he is to have reftitution of his good^, befides 

cor. 471. Sunf. judgment of death. * And if the party attainted of felony bad 

f. 107, K)8. committed high treafon before bis attainder, he (hall apfwer to the 

^xi\ 1^'^ treafOn notwithilanding his attainder of felony, becaufe the king by 

J £ ' j[* IjI the treafon was Intitled to have the forfeiture of all his lands, of 

• I H.6. lb. 5. whomfoever they were hoiden. Alfo for high treafon there is an* 
Rot, Par. 3 R. ft. other judgement being an offence of ah higher nature : but being 
"""•i^* Ir' '"*' ^t^inted of felonv, if he commit treafon afterwards, he ihaU 
yenali caTe. anfwer thereunto, oecaufe it is of higher nature then the felony, 

but it (hall not deveft the right of efcheat, which lawfully was 
by the felony vetted in the lords, contrary to the opinion of jifftice 
Stanford in* that cafe, for the aft and offence of tlie party fliall not 
deveft the lawfull efcheat of the lords : but if a man be attainted 
of treafon, he canhot he after attainted of a former treafon, cau/i 
yua fupra* 

Where a little before it is faid, that a felon by his attainder is 
wort in Uy^ it is to be underftood of fuch former offences as require 
panam mortis : for notwithftanding the attainder, his body remains 
fubjeft to arrefts and execution for debts, &c. F'ide hicpauJo po/iy 
Dicr 14 El. tot. Truflels and Preftals cafe in margine. Albeit for felony a man be 
CoUMmicaTe.- adjudged to his penance, pain fort etjure, yet he may be impeached 
for any former felony, becaule, the judgement is not given for the 
felony, but for his contumacy. 

If a man be attainted of petit larceny, he may be after attainted 
of a felony, for the which he fliall have judgement of death, becaufe 
it is an higher offence, and is to have an other judgement. 

JuUrfoitz acquttei and the Judgement thereupon. 

SitSttnf.it)5.a. But auterfoitx acauite^ muft be of the fame felony, and albeit ht 

# U <sc.' * be acquit of the latter felony, yet may be be arraigned of any 

former felony : and fo it is in cafe of treafon, auterfoitx acq^ite of 
treafon muft be of the feme treafon, for il acquiteth no other, be- 
caufe he ever remained a perfon able. 
3 H. 7. ea. T. And albeit at this day in an appeal of death, avterfoitz ac^ite, 

>5 E. 3. th. ^ppQ ^^ indiftment ©f the feme death is no bar, yet in an indift- 
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meat of death, auterf^i% mttmnt di mefm k mart in an appeal it n 
^ood ban 

In 4n indidment or appeal of death, if it be found that he kib 
led him in his * own detence, he i^ acquited of the felony for 
pver. 

It appcareth in Vauxes cafe, that if a man be cntoneoufly ac- Lib.4.fo.44.45, 
quited of felony by verdict and judgement thereupon given, yet if 
the indiif^ment, &c. be infufiicient, he may be indi£t^ againe for And foit wja 
the reafons and caufes in that cate reported, which you may r«de «<JJ«^ged Mjcht 
there at large, and need not here be repeated i and thereunto this H^Z^^ -^ 
we wil adde, that the reafbn, wherefore upon an erroneous judge- anappeakof 
nient of condemnation, the party as hath been faid) is driven to death betwecii 
his writ of error ; and in the cafe of an erroneous judgement of Kaiherine 
acquitall, that no writ of error needeth to be brought by the king, ^^^^^ 
but the ofFendor may be newly indi£led, &c. is this, that in the cate vidl* jq zf^%! 
of condemnation the judgement is, Quodfufpendatur^ Zsfc. which is Bane 444.' 
the judgement of law due for the offence, and ought to be given 
therefore, and can have no other intendment : but in the cafe of 
acquitall the judgement is, Qnod eat fine dte^ tstc. which may be , 
given as well for the iniufiiciency of the indiftment, as for the 
parties innocency, or not guiltinelTe of the offence. And the judges 
of the ^caufe ought before judgement to look into the whole re- 
cord, and upon due confideration thereof to caufe it to be entred, 
Ideo amfideratum eft quoa eat Jine die *^ which upon that report, and Vi. 311.4.6.3. 
this addition implied therein, we .hold may latisfie the iludious *'* 
|eader« 

Juter fittz convi^ de mefme U Fehy Avant JudgimenU 

For this divifion fee Holcrofis cafe before in the chapter of Lib. 4. fbu 45^ 

Murder, and Lib. 4. fo. 45, 46. where the ftatute of 3 H. 7. cap. 4^. '^^^'J 

J. is well expounded : and the fecond part of the laftitutes artic. p'^ of tSTln- 

fuper Cartj cap. 3. & Lib. Intr. Co. io, 53, 54, &c. and Lib. 4. Jitutw, art..fii- 

fo. 40. Wetherels cafe. And Stanford, Lib. a. cap. 37. in pi. per cart cap. j. 

^oron. V^-'n«f-<2o.S3f, 

^ Beforetheftatutesof 8 Eliz. cap. 4. and iSEliz. ca. 6. Ifa54.*«' 

man had committed divers felonies, if he had been indi<Eted of the ^creb cafe, 

laft, and had benefit of his clergy, he could i;iot have been im- stanf. Ub. ». 

peached for any of the former ifelonies, albeit for the fame he could ca. 37. 

not have had his clefgy : by that a^ it is provided, that not- * AMttrfiiu 

withftanding the allowance of fuch clergy, he may be impeach* ?^^'^''***'^ 

ed for any former offence, for whiph hp could not have had his \^ g^* ^^ ^^ - 

idergy. ^igClero, 

Judgement to reverfe^ an Outlawry fpr Treafon or Fehny. 

The judgement to reverfe an outlawry of A. B. in cafe of trca* vid. Pafc 
fon or felony in a writ of error is : Ideo cmfideratwn eft auod utla^ 39 E. 3. rot 95. 
garia pr^di^a oh errwem pr^ediH* et alios in recordo et proeejr proediB. Scire fac. Do- 
pmpen\ revocetw^ admiUetur^ et peniius pro nullo haheatuf^ et ^ptcdprse^ S^Lnaw^tii^ 
diff. A» B. adeommunem legem^ et omnia qua occafan^ uilagaria fra^ 
#«ff. amijity reftituatut^ C5*r. tt quod ipfe eat fine die. 

If the outjawrie be avoided by plea, then the judgement is, Id$9 
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eM/ideraium eft quod pr^eJifhu A. S. de wtFagaria pradiBa exmeretur^ ' 
et quod ipfe ad communem legem^ et nmnta^ qua ^cctifione utlagari^ pr'st* 
diSi* amifit^ reftttuatur^ et ea occa/ume mn molefteiur in aliquot nee gra^ 
vetur^ fed Jit J et eat inde quietus. 

If A. B. be indi6ted of treafon or felony in the kings bench^ 
or if he be indicted before commiifioners of ojer and terminer, or 
any other, and the indi6tment of treafon or felony is removed in- 
to the kings betich : and by proccs out of the kings bench he 
is erroneoufly outlawed and fo returned, a writ of error may be 
brought in the kings bench for reverikll thereof. 

And where it is holdeh by fome, that if any perfon be attainted 
of high treafon by the common law, that no writ of error (bould 
be brought for the rcverfall of that attainder bv reafon of thefe 
words of the ftatute of 3 3 H. 8. cap. 20. viz. And if any perfon 
or perfons Ihall be attainted of high treafon by the courfe of the 
common law, &c. that every fuch attainder by the common law 
ftall be of as good ftrengtb, value, force, and eflFc<S^, as if it had 
been done by authority of parliament. But the contrary hereof 
was refolved at a parliament holden anno »8 Eliz. that a writ of 
error ihould be maintained for the reverfall of erroneous attainders 
of high treafon by the common law : for that ftatute of 31 f H. 8. 
is to be Intended of lawfuU attainders by the due courfe of the 
common law, and not of erroneous or void attainders. And there- 
upon at tha^ parliament holden anno 28 Eliz. an zdi was made» 
That no record of attainder of ^ny perfon or perfons, of or for 
any high trcafort, where the party fo attainted J is or hath been 
executed for the fame treafon, fliall be, &c. in any wife hereafter 
reverfed, undone, avoided, or impeached by any plea, or for any 
error whatfoever. 

• And albeit judgement be given againft a man in cafe of trea- 
fon or felony, yet his body is not forfeited to the king, but untill 
execution remains his own. And therefore before execution, * if 
he be flain without authority of law, his wHe (hall have an appeal ; 
for notwithftanding the attainder he remj^ined her hulband. And 
after fuch attainder his body may at the (bit of a fubjedt be taken in 
execution upon a judgement or ftatute, &c. And he may be exe- 
cuted for treafon or felony, notwith(landing fuch execution had 
againft him. And in an aftion of debt, or other aftion brought 
againfl a perfon attainted, he cannot plead the attainder, and de- 
mand judgement, if during the attsunder he fliall be put to anfwer: 
* for upon confideration had of the bpoks in 11 AflT. 27. a £. 4. 
|. 4 E. 4. 8. 6 E. 4. 4. 6 H. 4. 6, 8 Eliz. Dier 245, Uc. ^ it 
was adjudged that the perfon attainted (hould hot plead the 'fald 
plea, but. (hould be put to anfwer* And there is a great diverfity 
between an attainder of treafon or felony, and an entry into re- 
ligion ; for he that is attainted of treafon or felony hath capacity, 
and * may purchafe lands to him and his heirs, • but fo cannot he 
that is entred into religion. And it is againft a rule in law, that 
afty man of full age (hould be received in any plea by the ^ law to 
diuible his own perfon, s or take advantage of his own wrong. 
And if the perfon attainted be beaten or maimed, or a wpman. at- 
tainted be raviihed, after pardon, they (hall have gn a6lion gf 
battery, appeale of maymc, or rape. Sec Lib. Iptr, Co. 247, 
^48. . . . 

la 
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* In anticnt time a man indtded or appealed of life or member, ' Brit. ct. lai. 
or imprifoned, &c. ihould not be compelled to anfwer at other «.^§Encufeincnt 
mens fuits, but (as before it appeareth) thefe opinions have been Fiet™}^^ 5^ ^ 
juftly changed. 6,7.&c/ 

* There was a notable cafe adjudged in the kings bench Mic. i j^j^^ ^^ ^ ^^ 
26 & 27 Eliz. wherewith I was weU acquainted concerning the £i. N'mian Mel* 
matters of oudawry and errors before fpoken of, which was in yim caft in the 
efFea as followeth. . kingt^nch 

Nintanus Menviie nuter dc Stedwich in anrC Dunelm. ar^ anno I & » *" "*' ^ •'"*^- 
Ph. and Mar. was inclined in the kings bench of high treafon, and 
upon proces he w^s outlawed, and 10 retorned, and his daughter 
and heire brought a writ of error in the kings bench, wherein two 
errors were aiiigned. i. That before the exigent the % capias with 
a proclamation was awarded to the fheriffe of the county palatine 
of Durham.^here it ought to have been directed to the chancel- 
lour of that county. ^ For that point 30 H. 6. 6. 36 H. 6, 35. k ^^ thcftatof 

1 £. 4. 10. the book of entries Raft. fo. 52. Stanf. pi. cor. 68, 69. % H. 6. cap. 10. 
& ^o. Vid. i^ H. 6. 2. 31 H. 6. 11. but the court gave no opi* 

nion concernmg this error. The other error that was aiiigned, 
was that the iheriffe retorned upon the £dd capi^, that at his court 
holden at the city of Durham the eight day of July in the fecond 
and third yeares of the reigne of king Philip and queen Mary he 
made the proclamation, &c. and there were no fuch years : for 
queen Mary began fier reigne the 6 day of July, and the 25 day of 
July in the 2 year of her reign ftie marled king Philip : fo as be- 
tween Che 2 day of July, and the 25 day of July, the queen wrote 
two years before the king. And therefore there could be no fuch 
years as 8 July Mm 2 & 3, but fhould have been 2 & 4. And fo 
was the clear opinion of the whole court. But then it was ob- 
jeded, that by the faid adt of 3; H. 8. and Stanfords opinion 
thereupon, that the attainder by outlawry being an attainder by the 
common law, it could not be reverfed by writ of error, for that the 
iaid a6t of 35 H. 8. was to be intended of lawfull attainders : and 
after great deliberation the outlawry of treafon was reVerfed. And 

2 take it, it iball not be altogether impertinent, fure I am it (hall 

not be unprofitable, to report the confequcnt of this reverfall. In ^^\V ^^^**- '« • 
the next tcrme, fc. term. Hil. anno 27 Eliz. for that queen Eliz. ^,]^'* *^*° " 
had the lands whereof the faid Ninian was feifed in fee: his 
wife by petition of right, which comprehended the title of [ ^^^ ] 
the wife, and the title of the queen, claimed her dower, which , 

in elFeft was this : that her hulband was feifed of certain lands 
in fee, and took her to wife; and before his treafon commit- 
ted arnio t Marine levied a fine witK proclamation to another, 
whofe eftate the queen had by lawfull conveyance therein expref- 
fed ; and that afterw9rd her faid hufband was attainted of high 
treafon by outlawry, ut fupra^ and died in amo 4 Eliz. which out« 
lawry was the laft terme reverfed in a writ of error, as is above- 
faid : which petition being indorfed by the queen, Soit droit fait at 
partie^ and delivered into the chancery, Sir Thomas Bromley a 
man of "great gravity and judgement in law, then being lord chan- 
cellor of Engknd, by advice of all. the judges refolved thefe four 
points following. Firft, that the petitioner need not to have anjf 
office to finde her title, becaufe her title 'ftandet h with the title of the 
qttcen, and the queen is not intitled by office (which ihe might 

traveni^ 
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Vide ilk S. a 
9)» Binyhnni. 
cafe. See the 
£rft part of the 
Iiiftit«cet.feft. 
55- 



4R.7.ctp.s4. 
the firft faviog. 

•«§E. 3.75. 
4H. 7. fo. »«• 
Jr II, 12. 
3S H. 6. 4 «i 

12. 21 E. 4. 

*3. D -r 29 
H. 8. fo. 32. pi. 
S. idem. 
6 Eliz. 228. pi. 
4c. 3 Elis. fo. 
i88. pL 8. a. 
Lib. 8. fo. 42. 
43. b. Dr. 
Druryei cafe. 
^ 34 H. 6. fo. a. 



• Noti. 



c 26 H. 8. cap. 
13. c E. 6. cap. 
II. Thefe fta- 
tiites not only 
extend to all 
treafoni by the 
'ftatute of 25 E. 
3. by the com- 
jDon law, but by 
any other ilatute. 
Vi. Dier 12 
Zlii. fo. 287. 
accord. Firft 
Mrtoflnfti- 
tottS| Mt^ 479* 



Of judgements tnd fixecution^ Cap. i6t4 

tnirerfe, or confdfe and avoid) but by coaycfsnct^ whkli fhe if* 
firmelh. Secondly, that a fine with proclamations, and five yeait 
pa4l after the death of the huiband doth bar the wife, of her dower^ 
and that the conufee fhall take advantage thereof, and of the at- 
tainder alfo. Thirdly, that ajbeit five years and manv liiore id 
&is cafe were paft fince the death of her huflsand, yet the faid find 
with prodamations did not bar her; becaule as long as the (aid at* 
ts^inder of treafon flood in force, (he was barred of her dower^ 
and could not have any ren:iedy, or purfue her title, untili the out- 
lawry were reverfed, and then her tide of dower did firft grow due 
unto her, and therefore (he might within five years after the re- 
verfall of the faid outlawry, purfue her tide by the expreffe words 
of the faving of the a6fc ot 4 H. 7. Fourthly, albeit an attainder 
revofed by a writ of error, is as concerning reflitution to the partj 
by relation from the begnnning beconne of no force, « and ti^ re- 
cord fo annihilated thereby, as mil tiel record may be pleaded there* 
unto : yet this relation fliali never work a bar, and confequeutly a 
wrong to a flranger, but that the truth of the matter may be Shewed, 
rvi, the record, and the rever&U of the fame: and the rather (as 
feme faid) becaufe the wife could ^lothave any writ of error to 
reverie the outlawry, ^ fo as flie had no mean to purfue her lieht 
fe long as the outlawry remained in ft>rce, which it did, untiB it 
was reverfed by error. But admit the wife had been (in a remote 
degree of confanguinity) heir to her huiband, fo as ihe might, 
within five years sSter the death of her huiband have had her writ 
ef error after the death of her hufband to reverfe the outlawry, and 
to enable herfelfe to purfue for her dower^ and reverieth not the 
oudawry within the five years : I hold in this cafe that ftie ihali 
have five y>ears after this reverfail, and that within the faid faving of 
the flatute of 4 H. 7. for then did her (itle of dower (as hath beoi 
iaid) firft grow unto her, * and it was not in her power to reverie 
the outlawry when fhe would. And in this term of S. Hillary, Pop* 
ham attorny generall, according to the faid refolution of the lord 
chancellor and judges, confefTed the petition to be true; and .there- 
upon judgement was given, that ihe fhould be indowed, and was 
indowed accordingly. 

« By the ftatute of 26 H. S. and 5 £. 6. it is enaded, that all 
proces of outlawry againft any offenders in treafon, being out of 
the realm, or ' beyond the feas, at the time of the outlawiy pro- 
nounced, fhall be as good and efFe^^uaU as if the offenders had 
been within the realme at the time of the outlawry pronounced. 
See the faid ftatute of $ £. 6. cap. 1 1. that, if the party outlawed 
fhall within one year after the outlawry pronounced, yeild himfelfi 
to the chief juftice in England, and traverfe the faid indi^menf^ 
&c. and thereupon be found not guilty by verdid, he iball be 
cleerly difcharged^f the faid outlawry. 

judgment In f <j/i cf Jbjurafion for Felmy^ v^hlUs it was of 

Force* 



After the fiying of a felon for any icmde of felony whatfoeveft 
frcrikdge excepted, (but in cafe of high treafon or petit treafon a 
snail .couU never abjure, becaufe the coKOoer is not aUowed by 

law 



Cap. lOT, Of" Judgements and EjtcctJtion. *2ij^^ 

law to be a judge of thofc heynous crimes) into a church, &c, for * € e. 3. 53. im 
ikfegard of his life : and upon his praver of a coroner *, • and his Ajdl MaUom« 
vohintary and particular confeffion of the felony before*the coro- '**^ 
toer, naming the certsun time, the judgement was, Idem A, fettk de tv^** g Z"*^ 
frafaio coronatote regmtm dom. regis Angliit ahjitrare : fuper qw tra^ z»x%m me is. 
dito * ei Ubro p. prafat^ coronatwi^ idem A, regmtm pradiSi^ cora^ prse^ fiimle. 
fato earonatore pTifdiSV die^ ^c, in ecclefia pr^^Ha a5jvravity in idem ^ Hereupon it 
regniim mtnquam reditums ahfque fpeciali licentia^ et recmciliatime regis ^^. ^"^fi***!"' 
Angli^y et Ajpgnatm eft eidem A, pro tranfitu fito extra regnum pr^dic* ^^ '°"j /^orn t» 
tum poirtus He Yarmouth * cruce in manu fua dextra pofita^ prout lex An* depart the kiog^ 
^U^e eft et cc^fuetudo. Nothing is exprefled in this judgement but ah- dome. 
juravit regnum^ but therein is implied, that all his lands, which he ^ ^ ^*^h 
md at the time of the felony committed, * (and therefore the time ^ pt;,f ^* ^^g* 
of the felony was fet down in his confeffion particularly) or at any « Thai bemlghc 
time after, efcheated to the lords of the fees, and forfeited t« the be known to be 
king all his goods wl^ich he had at the time of his attainder, « the •" *bjurcd per- 
lime whereof alfo was exprefled certainly, and his blood corrupted, |°"» *?^ ^^^ 
Jind other incidents, as in other attainders of felony, only by his 1^* jouralt. Et 
voluntary and particular confeffion. In this cafe for the offence; of crux fuit dg . 
fdony, be laved his life fo long as he kept himfelf extm regnum, but ni»m fervatx vi- 
if he returned, then under this word [ahjuravit] is implied^^ per ** pfrccclefian^ 
Gdlum. Mich, f R. 2. rot. i, Bedf. reMit et fufpend. See the firft called v«mj^ 
part of the Inftitutes, fed. aoo. fo. 132, 133. and the fecond part fana* ecclefiaL 
of the Inftitutes, W. r. ca 20. verbo, ^ Fore jure k realm,} artic. Hil. 26.E. 3. 
Cler. cap. ro. and 1 5. And the few was fo favourable for the coram fegc rot. 
prefcrvation of fanduary, that if the felon had been in prifbn for J®* 
the felony, and before attainder or convi£^on, « had efcaped and a^x. a?bJ)arn« 
taken fanftuary in church or church-3rard, &c. and the gaolers or jfaiet cafe. Re. 
others had panued him, and brought him again to prifon, upon gifter,fo. 164. b« 
his arraignmerit he might have pleaded the feme, and ihould have ^«<^»' ^cloniam 
been reitored again to the fanftuary : fee more concerning abjura. P*"° ^"* regnum 
tion, Mic. 9 E. 3, coram re|e rot 84. extra legem pefttus, ^c. To "-^^ '"" * ^"'** 
conclude this judgment of abjuration, we take it, that for felony • Stanf. pi. cor. 
* abjuration is utterly taken au'ay. For abjuration of recufants and 117- E- 
of hunters in parks, &c. we have given but a light touch, becauVe l?:,^*^?; '** 
they belong not to oUr treatife,of the pleas of the crown, nor have ^J.^ liitT 
we fpoken any thing of abjuration in cafe of herefv, quia fpeSlat Efch, 14, 6 E. z. 
mdaliud forum. Forf. Br.izi. 

Thus have we fpoken of judgments, and attainders in cafes of ^ H. 4. 6. 
high treafoii, upon verdid, confeffion, or nihil diat^ and by p^nct^ir take 
outlawiy: in cafe of petit treafon, upon verdi6l, confeflion, or forabjuM, \n^ 
by outlawry : and in cafe of felony, upon verdi£t, or confeffion, or Lacio ahjurare. 
by outlawry, or by abjuration ; tor none can be attainted of petit 5 E. 3« 17- l'»b# 
treafon or felony upon a nihil Mcit; or refufel to anfwer, but in that '"*'• ^*^' ^^' 
cafe the delinquent is to have his pUnifiuncnt oi pane fm et dure^ l^fj^ j^^^" ^^^^ 
which next feUeth to be handled* 531. *b. fana.aJ 

Hil. 43 E. 3. 
fot. 115. Buck. William Attewels cafe, ^For all randttanet are taken away by »z Jac. ca. 28. Note ft 
fan^uaiy in the ftatute of i H. 7. cap. it called a hidel or hydle, becaufe it hideth and protedeth 
the party, <cc. Vide DettU cap.,19. 3. 9, SO. Niunfo. 35. 13. Jofhuafto.S. Sees, partof thcInftU 
ttttesf Gloc. ciu ' ^ 
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• Firil part of 
tbelnftit. feft. 
545. ferb. tt- 
taint. 2 part of 
the Inftit. W. I. 
c. 12. Dier 3 El. 
%o$. •• 13 SI- ' 
300. b. Seebe- 
fott la the chap. 
•fTreafon. Sec 
after in the next 
chapter of f'or- 
leiture fo. 
when the party 
arraigned chal- 
kngeth peremp- 
torily above the 
anoiber of 36. 
wiz, three whole 
jnriet. 

58. Vide li. 9* 
jo. I24-- the 
lord Zaochert 
cafe. 
[118] 

SraAon. lib. 3. 
fo. 151. b. 
Britten, fo. 24. 
a. Fleta^ti. i. 
ca. 36. Bradony 
lib. 3. fo, 104. b. 
naketh mention 
of puoiflimenty 
^erberibos et 
▼irgit. 

• 18 Aff. p. 13. 
8 E. Cor. 130. 
4iE.3.Cor.45i. 



Tr. 4E. 4. co- 
ram regc rot. 3. 
19 £.3. Judge- 
ment. 174. 
39 AiT. p. I. 
41 AiT. 25. 
22 E. 3. 13. a. 
41 £. 3. coron. 
280. 42 AC 18. 
Scanf. pi. cor. 38, 
€. 3 Etis. Dier 
188. 



Peynefortit dun* 

In cafe of petit treafon or felony, * when the offender ftandeth 
mute, and refufeth to be tried by the common law of the laud ; 
See Patmfort et dure in the fecond part of the Inftitutes, W. 1. 
ca. 2. but this holdeth but in cafe of petit treafon and felony. Ta 
cafe of high treafon, upon {landing mute, or a nihil Jicity the 
judgement aforefaid (hall be given againfi him, as if he had been 
convi<Eled. 

And in doing of execution, both in treafon and felony, two 
things are to be obferved. Firft, that it be done by the right offi- 
cer, as the iherif, or marihall, for if any other execute the of- 
fender, it is felony. Secondly, execution mufl be made by 
him that is the right officer according to the judgement : for ex* 
ample, * where the judgement is, that the offender fh:^ll be hanged, 
he cai>not behead him, &c. as before is faid. Bra6lon, lib. 3* 
fo. 104. b. Nm aliomodo pumaiur quisy quant fe haheat condemnation 
P. 20 R. a. coram rege rot. 58. Lincoln. Non licet felwem pr§ 
fehnia decdlari. * 

Judgemtnt in cafe of Petit Larany. 

The judgement herein was in ancient time referred to the difcrc- 
tion of the judge, as in Bra6tons time, Perfyfligationem^ etjic caJH" 
gatus dimittitur. In Brittons time, fometime by the pillory, fome- 
time by the ioflc of the ear : and Fleta faith, Eft enim furtum de re 
magna et parva^ pto minima tamen latrpcinio 12 denariorufn et infroy 
nuUus morti condcmnetur ; pro hujufmadi modicis delists in'venta fue^ 
runt judicialia pilkria^ et deformitates cwporum^ ut Jciffio auricu* 
larum* 

♦ But in and fince the reign of £. 3. no perfon loft any member 
for petit larceny, but were fometime punifhed by imprifonment, 
and fometime by other penance, as whipping, &c. If the delin* 
quent flyeth for petit larceny* and fo be tound by the jury, he 
'forfeiteth his goods. 

^Judgement in cafe of Mtfprifion of High Tnafon. 

That the offender by the common law iliail for this concealment 
forfeit all his goods ; and the profits of his lands during his life, and 
fuffer imprifonment during his life. Vide Stanford pi. coron. fo. 38. 
I et 2 Mar. cap. 10. 

Judgement for Jlriking in Wejhmnfier Hall^ IS c^ fitting the 

Courts. 

That the offender fhall be imprifoned during his life* forfeit all 
his lands, tenements, goods and chattels, et quod manusfua dextret 
amputaretur (apudtaUm locum) and this judgement is given by the 
common law. Bra6ton, lib. 3. 104. b. Peenarum qujedam adim$aa 
iftemhrumy et corporis coerctonemf fc* imprifotumentum^ id ad tempus, vei 
imperpetuum. 

Judgemnst 
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judgement fir Jiriking and drawing Blood in the Kings 
Courty Vc. 

'the offender (hall have his rieht hand Aricken oft, be imprifbned 
iluring his life, and be fined and ranfomed at the kings will : and 
this judgement is given by the ftatute of 33 H. 8. cap. 12. 33 H* 8. 
Faine Br. 16. 

We cannot omit to touch by the way an a6l made in 1 & 2 Ph. i & 2 Ph. and 
and Mar. in titled, an aft againil feditious words and rumours, by ^*- «»• 3- o^- 
kbiranch of #hich aft, he that fhould fend forth any booke, ryme, ^!^^^^'''^^^^ 
ballad, letter or writing containing any felfe, matter, claufe or fen- **** *' 
tence of flander or reproach, and difhonour of the king and queens 
majefty, or either of them, &c. (hould have his or their right hand 
flricken off; which aft being but a probationer, at the parliament 
in 4 & 5 Ph. and Mar. was continued untill the end or the next 
parliament. And by the aft • of i Eliz. (which was the next par- j El. c* 6* 
Irament) the faid aft of t & 2 Ph. and Mar. was enafted to extend 
to queen Elizabeth, and to the heirs of her body kings and queens 
of this realm, fo as by the demife of queen Eliz. that aft hath loft 
his force, as it was well worthy^ being a dangerous aft as fo/ne had 
felt in anno 23 Eliz. 

' Judgiment in a Premunire at the Suit of fhe King.\ 

If the defendant be in prifon, Qwdpradidus R. Jit extra prvtec* . ' 
■tlmem domini regis^ et terras^ et tenementa^ 60/ta et catalla domino regi 
fms/aciafy et t^uod corfui ejus remaneat inprifona advtduntatem regisi, 
as. in the book of entries. Raft. Judgement 465. And this judge* ^^ ^^ j ^^ ^f 
ment is given by the ftatutesof 25 E. 3. ca. 22. 2$ £. 3. de Pro* thclnftit,§.i59. 
viforibus. 27 £. 3. ca. i. x6 R. 2. ca. 5^ and if he be not in pri- 
fon, Qucd freed, R^fit extra pretefiimem domini regis ^ et terras et tenf 44 E. 3. 36. 
meftta^ lorta et catalla /iamino regi forisfaciat^ et qmd a^iatur^ 

Judgement in cafe ofThefibote. 

' That tHe offender be fined,: and it is to be obferved that when- I9 e? 3.^*9!^^^* 

Tocver the delinquent, or defendant is to* be fined, the judgement a7Afr.69.* 

is quod capiatur^ thax is, to be imprifoned untill he doth pay his 4» ^A"' p'- 5* 

fine : but when the defendant is to be amerced, and not fined, then ^^*"'* ^^' ^^' **' 

the defendant is in mifericordia^ whereof you may read at large. - [ 219 ] 
Lib, 8. fo.38, 39. &c» et 59, 60. et 120. lib. xi. 43, 44. 



Pillory. 

\ PiUory is a French word, and it is derived of the French word 
:f>ilaftre a pillar, columna. Et eft Ugnea Columna, in qua collum infertum 
premitury and thereupon in law it is called colUJlrigium^ quia 
in eo collum hominum conftringitur : this punifhment is very an* 
^cient, for the Saxons called xyheah fang^io calfcd for ftraining the 
neck. Britton, /0.24. faith, that thofe that have been adjudged 
to the pillory, or tumbrcUJ are fo infamous, Come ik . ne font 
Hi. Inst. S '• reeeiv 



Saxonice Uals^ 
ftntg^ .Or half* 
fangf bah col- 

It is alio called 
ao amercia- 
ment for com- 
mutation of fach . 
a puniihiQent. 
51 H. 3. JudU 
cium coUiftri* 
gil. £t plUoril^ 



. SI9 0£Jod^ctii«nt«tn4£3(«catiQV4 C^iQj. 

Vet N. a I. netkaiies d jcrtnmi ftare in jurieSf enqueJIs m M teftmmgnants : 
Mrte. 1*6, 117. aad hflicwith a^etK Bndqn. Vet ftlag. Catt* a. parte, fp. ^, 

Mirror, cap 5 ^* TJ* 

^, *De patnes en 

4itert manners. K^rlway tempi E. },. 145. b. FIeta» Ii. ». cap. 8. By the ftatate of 51 H. ^. ^ 

31 E. I. VccMas. Cict* %. partfy fo. »3» 24. ^5. 



In. 104. b. 129: 4««W/^^#f. 

M.rror'ub: fuprV Tumbfldl » a ^«9rdi ir ufe ait tlus d^y for s^ duago^rt Br^A^^ 

Te(np6E.3.lCe}. calfr-th k tymhitrtJm. 

«*y i39» •4«- b. hfigiim. pm0 C9rfmflii% /c. plkr^s ^4 tumin^is am. if^dfma^ 

Fl^U.2^0.11. ^<w««^>« r€gni fl^t^tfit i' »» called tumberellmn, th^r^ l?«iBg 09 

5. itcni fi d'nuf pfoper Latin word for a duogcart 

fi. »i>- . Raft. funt f^Uor €t tmnh'H append A vkw if fr<imhit4g^ 4^4 

494. a. is Q510 ev<{rf 09t that hath a Icet or mark^CJt ought ix> have a pijfciy 

*T^* 7f; *J *" and tunabi:cU, *c. to puoiA offeniJ^rs, z^ br^wer^, hak^F^. ItMSCr 

eooem zoc. d. ^j^ ^^^ 

Sj'-^S'H.j. Or caftigatory, named in the ftatutc of 51 H. 3. fignifieth # 

yltSli Cart, ^^ckina flool, and trchuchet properly is a pit&U «r dpwo&d], and 

part 2. fS. 44, i** 1*^ fignifieth a HqoI, that fidleth down into a pit of water, for 

45. ftat. de pane tfae pvniihaient of the party in it* And c«ri» or guck in thie Sa«on 

k, cenri£a. tongue, fignifieth to fcould Qx b»wl, (taken ivm tbe. cuckbaH^y 

or guckbaw, a bird, m oeKofijurfat et rit^Unr) and mg^ m that Ian* 

guage [water] becauie &e was for her puniihnient wwied in ik$ 

water, and others fetch it from cuckquean, i. pdhiKp 

Now ka that the judgiement to the pillory or tumbreU (aa it baA 

ap|>eared before) doth nnake the delinquent ia&niQUi, and that, the 

. Tudgementt to rule of law is, Ju£citm dt me^tpmm qnem qwd hgibw^^^hm, eji 

■f ^^V^ Pr] *^ infamumfacit^ffj per hreve de errwre ^dnuUare pnttfi^ and again,^£riw 

^tJ^l*"" ^^ivwr.»//ra legem p^(a <efimati(mm Cf/nfarv^, that the juftices of 

miner, of gaol- aflife, oier and terminer, gaol-delivery, and juftices of peace, would 

4eUveiy, of jpf. be well advifed before they give judgment. of any perfon to the pil- 

tices <if peace, lory or tumbrell, wnlefle they have gpod warrant for their judgmei^ 

therein. Fine and imprifonment fpr offences iinaWe by the jufticc!^ 

alx)vefaid, is a fair and fure M^ay. 

And it is to be obferred that thofe kinds of punifhments of pil- 

• Vet VL ^^^* ^^^ ^tVk given by ad^ of parliament in cafes of eno^j- 

Carl parted ^^^^ ^"*^ exorbitant offences, as by the ftatutes of 51 H. 3. 

fo.24,25. 31 E. I. Deoiftoribus, &c. 31 R. 1. De foreftallariis. 11 H. 7. 

ca. 4 33 H. b. ca, I. 1 & 2 Ph. and Mar. cap. lo. % E. 6. ca. 1 5. 

5 E. ^. ca, 6. U 14. 7 E. 6. x%. 7. j El. <;^ y. 5 El, ca. o* 16. 

18 EL. cap. And therefore the fefcft way for them is to tpllQW 

thofe aifts of ^iament in cafes provided by the fanpe: but of the 

court of the kings bench, (the highefl court of ordinary ;|ufticej 

in refpc<ft of the multitude of the judicial prefidentj (which wb 

have leen) we (ay with the poet. Hi^c nee metas rerumjn$£ tenffora 

jfone^ (for judkiall prefidents of grave and revc*iend jiid|pj arc 

. 5 S^ 
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god {uide& to dired mea ki the right tkray) we will enumerate 
neofthcnru 

21 £. t. coram r^ rot. %. Euftachius de Porles Cafte}, ^r Exemplary pot 
flandring of ju (lice Berisford^ imprifonment in the tower, a J 5Pf- »*J*"wn.tt •«*- 
iuntatem regis. Jrinw beSch 

Mich. 33 E, I. coram rege. Rot. 75. WiUiam Brewcescafe, for 
flandering, &c. of Roger Kegnam juftice. Tr. 3 £. 2. int. mem. fcac* [ 220 j 
cani for flandering of Foxley, a baron of the exchequer. Mich. 
x& E. 3. coram rege, Rot. ic i. for flandering of the juftices of the 
kings bench, by a letter of Tho. Bulbroke a clerk of the fame court. 
30 Air. p. 5. 19. 19 AflT. I. Pafch. 10 E. 3. Rot. 87. Thm. 
jTwice Haxarder cots* iudeils adfaljos talos adjttdicatur mtodperfac dies 
in itverfis locis ponatur fuftr coilijtrigium. Mich. lolS. 3. Rot. 92. 
coram rege, Adam de Ravenfworth. Mich. 21 £.3. coram rege, 
Warw. Verfs. Attomat' apparent* fine warranto. Hll. 25 £. 3. 
coram rege. Rot. 13. verfus Rohc*t. Hadham commiffiimarium pr9 
venditifme blaJi in garhis adjudicatur frijome^ et auod ab omnt officii 
dbmini reps amoveatut et finem faciat, Tr. 2. H. 4. coram rege. 
Rot. 10. Suflex. Mich. 4 & $ Eliz. coram rege, Hugh Bakers cafe, 
for a Hbeli againft certain of the inhabitants of Cherfie, punifhed 
by imprifonment, pillory, and good behaviour, &c. 

See the fourth part of the InflitttteSy cap. Star-Chamber, forpu- Anclett rttlet tf 
nifhtnent by piUory, tec. for enormious and exorbitant offences, law iacorpofill 
which require more exemplary punifhment then an ordinary courfe S'^J^?*?^ 
of the laws of the realm do inflift. Nohiles magis tUehmtvr pecuma^ f^^ ,^ % * ^* 
pkBei vermin carpore; which is obfervable in all thefaid fbtutes. And Ibi4 
Bradlon faith, QjueUbet peena cotpwdtisj gstamvis minima^ major efi qua- 
tihetpcsna pecuniaria. Career ad contiuaidos^ mn adpuniendos haheri de*- 
ket^ &c. Pagn^ potius moliienda^ quant exa/perandte /uni. Refptcien* 
dum eji judicanti^ ne quid aut durius^ aut remiffius conftituaiury quam 
cau/a depofcit ; nee enim aut feveritatisy aui dementia gloria ajfe^anda 
tjt. Aliie9' puniuniur ex eifdem faff iombns/erviy quam tiheri: et aliter ^^'?» 
qui quidem aliquid in domimtm^ parentemfuexon^nijetit^ qu^m ih cxtra^^ 
neum ; in nuzgtfiratumy quam in privatum^ 

Death of a man per infortunium* 

Of this mifchance tliere is no exprefle judgement to be given, but Mtxibr. ctpt sj. 
the offender is to fue out his pardon of courfe, as it appeareth in 
the fecond part of the Inftitutes, Gloc. cap. 9. And hereof Brac-> Bra^tgn uU fu^ 
ton faith, Cj/Sr, cunt per infortuuiunt, utfaiiquis venando per telum in 
feram mij/iimy hominem interfecerit^ et fmilia perpetraverlt^ fiStr. But Jjf4«m«iit im* 
albeit there be no exprefTe judgement given upon fuch a verdidl, P'yeff» or »nl«'^- 
yet the law giveth a judgement thfereupon, viz. that he fhall for- ^ •»«*?• 5* 
feit all his goods and chattels, debts and duties whatfbever^ as in the 
iecQud part of the Infiitutes^, ir^iyS^tf, it appeareth, 

^ £Vtf«fr ^ a Ji£iif> fe defendendo* 

UpOB fuch. St verdia given thr court giveth rto cxprdfejuc^e- i*!^,'?r'l^\^. 

neaty for he is aifo^to be paidoncd of courfe: but the law badi ste 01.7 fo.9^ 

S'ven a judgement, that he fhall forfeit all his goods md chattels, b. 4Sf Afl*. p.3r. 

i>tsaad datiesy a^ in tke lecoftd part of tiw Infittucea, uUfiiprt^ it Rot- p«fi. jR. *. 
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*3E.3.cor.330. 
%6 AC 23. 
Exod.a2. Si cf. 
fringent vir do- 
num five fuffb* 
dicnc fu€rit in- 
ventus, & acccp- 
to vulneremor- 
tuu^ fuerity 
percttllbr non 
crit reus iangai- 
iii«. 

« Nota, declared, 
-.See. and fo wat 
the common 
law, at by the 
' Xooks aforefiiid 
it apfcareth. 
ai Aff. p. 55. 
22 E. 3. cor. 26 1. 
3 E. 3. cor. 328. 
3 E. 3. ibid. 288. 
289, 290- 
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."•• See in the 
cha. of Hue and 
Cry. 

» Rot.' par. 
3 H. 4. part. 2. 
Dufllum per- 
cuflum. 
13 H. 4, 4. 
37 H. 6. to, 2 1. 
See before in the 
chapter of Ap- 
prover. Fifta, 
lib* 1. cf. 31. 

^42.3. 41- 
30 E. 3. lo. 
29 E. 3. 12. 
13 Eliz. Dier, 
30i.Mirror,cap. 
3. § Combat, & 
I Juramentuqi 
dttclli, & § Or- 
dinatip pugnan* 
tium.* 



' Of Judgements and Execution. Cap. i o i • 

appcarrth. But the jury cannot findc that the party kflled him ge- 
ntra!i\y fi de/eaJendo : but they ought to foidc the cafe fpecially, fo 
as the co^art may judge whether in law k ht/e defcndend^^ 6r no. Sep 
Stenf: fol. i^. 

Of the Death of m Man that offereth to rob^ &f r. 

If it be found by verdi«^, that the party (indited or appealed for 
the death of A) A attempted to have murdered or • robbed him in 
or nigh any common high way, cart-way, horfc-way, or foot- 
way, or in his ^ manfiou or dwelling houfc ; or'for the killing of 
him which attempteth burglary to break his dwelling houfe in the 
night ; the judgement upon fuch a verdift (hall be, that he fhall 
be acquited of the death of fuch a perfon paying his fees, and he 
fliajl forfeit nothing. And fo.it is *^ declared and enacted by the 
Jdatute of a4 H. 8. 

And if all ihe circumftances be proved to the jury in evidence 
required by this a6t in thefe cafes, the jury may iinde a generall 
verd5<5l of not guilty. And where it is rehearfed in the ikia aft of 
24 H. 8. that before that aft it was a queflion and ambiguity whe- 
ther evill difpofed perfons fo attempting, ut fuproy fhould forfeit 
their goods and chattels : the reafon of that queflion and ambiguity 
was in none • of thofe cafes mentioned in that aft^no robbery, mur- 
der, or burglary was done, but an attempt only to do it. fiut it 
was no quedion at the common law, that if a robbery, murder, 
burglary, or other felony was done, and purfuit made after the of- 
fender, who either by refiftance or flight could not be apprehend- 
ed without killing of him by Inevitable neceifity, the party fo pur- 
suing and killing (liould not forfeit his goods or chattejsj for in 
thofe cafes every man may arreft the felon bv a warrant in law. But 
there is a diverfity between a warrant in deed, and a warrant in law^ 
in this, that if a man be indifted of murder, robbery, burglary, or 
other felony, and the flieriffe by vertue of a capias offer to arreft 
him, and he refifteth and flye, ut fupra^ the fheriffe may kill him, 
if otherwife he cannot arreft him, although in truth the party be not 
guilty, nor any felony done But in the cafe of the abovefaid war- 
rant in law, there muft be a felony done, and this diverfity appear- 
cth in our books. • And fo it is, if after arreft for felony the party 
arrefted refifteth or fiyeth, and in purfuit is flaine by inevitable nc- 
/ceffity, they fo killing him forfeit nothing. 

_ An approver that kils the party accuTed in battell, or a cham- 
pi()n that kilicth the other champion in a writ of right, or the 
plaintife or defendant in an appeale that killeth the other in duelk^ 
according to the common law, or in combat awarded by the • con- 
ftable and marftiall in the court of chivalry, the party killing fhall 
forfeit nothing ; for thefe combats or duels are fuch trials as the 
law appoints in fuch cafes. For faith Fleta, Duellum eft fengularis 
pugna inter ebm ^d prohandum ^vtritatem litis; et. qui vicerit probaffe 
intellighur : et quamvis judicium Dei expeHatur. ibid, quicunaue tamen 
mmomachiamy uftngularem pugnam fpmte fufeeperitt out obtuterit^ homi^ 
cidd eft J et mortale. ^amtrahit peccatum. But before w:e leave thefe 
champions, it is to be obferved that whofoever taketh upon him to 
be ^ champion for another (tl^ forme and ^ oath whereof you 
may itade in the fecond part of the Inftitutes, W. i. cap. 40. aiid 

GlinvU. 



Cap. 101. Of Judgements and Execution; 1 2 f 

Olanvil. lib. 2. cap. 3.) if he become recreant, that is, a cfying^ ^ Jvagemeiit in 

coward or craven, he fhall for his perjury * lofe liberam Ugem. '»» againft a 

* Craven is derived from the Greek word x^avup, a vKiferatiwe : »«creant and 

Others nearer home, of crying and craving of mercy and torgivc- ^j^^^ j,^ perJert 

nede. And recreant ia is derived of the French word recremtrcy of /i^«ai /^'fot* 

giving back or cowardize. And fometime k is calied creanha SecanotaWc 

• • pfr antiphrafiriy becaufe he that ufcth it is not faithfiill, but break- J*®*^ **"^ 

. cth his oath. And fo if the appellant joy ne battell, and cry era- ^J^' QXm'xU 

▼en, he (ball alfo lofe lihi^am legem for the caufe aforeikid, but if Xutlcz. 3.1ib. 

the appellee cry craven he fhall be hanged: • but if they combat 14. cap. i. 

untill night come, and ilarres appear> Sie defendant in the appeal \ Minor cap. 3, 

goeth quit, and the plaintife in that cafe lofeth not liheram legem. J^^jf'^^^LW 

' Amittere liberam legem is to become infsmious and of no credit, "we'm!^ 4a 

never to be witncfTe, or jofor : for when he is of fame and ere- craveo. 

<lit, he b called liber et legalts homo : and fuch men ought to * 41 E- 3* 

be of juries and witnefTes, becaufe they do enjoy libera^ le- co'-9^- 

gem. « And a champion ought to be liber homo, and (b is the' ^JJ* " 

entry, per corptis liberi komlnis* Et quam infamiam in^his incurrity Brad^ lib. 3. f. 

fee Glanvile, lib. a, cap. 3. & lib. 14. cap. i. And he fur- 141. Bnt.ro.* 

ther faith, TalU debet campio petentis effe^ qui fit^ et effe poffii inJe 4». ?». F^t* 

tejiis idmeus. So as no man by the ancient common law could be ****•'• V'P" ^ 

a champion, but he that knew the right, and was a witnefle thereof: ^^ jj' ^* ^ ^^* 

and therewith agreeth the ilatute of W. x. cap. 40. wherein ob- •Mir. c. 3. 

fervc what the oath was by the comipnlDa law. Aliqumdo petria 5-ubifu. 

^ fiat pro campione et t^Uquando in bre. de reHo campnfiat pf patria, ' Glanvil, Kb. 1. 

Campio is derived^ campOy becaufe it is publickly llroken in the l^^'Jl'-^^ 
c ij J- II 1 '^/ii \ ' y • \. 1 terra amittentes 

lield, and i& called camp-fight-: and is taken in the common law perpetuam infa- 

for one that ftriketh a legal camp- light or combat In another mans mie notaminds 

quarrel : in Latin he is called * pugil api^a. But the defendant tasnto incur. 

ill an apjxjal that is to combat, is not called a champion, becaufe '^\ -. - • 

he fighteth for himfelfe. And thefe coa^bats in cafes whereof the oTtheliift s^ 

conulance belongs to the conimon law, are to be direcEted by the 51^ 2^ aa: 59! 

j.'jdg(e^of the common \^Vf fiicundwn legem et con/uetutUnem Anglut^ liberam le^em, 

^d j>ot by the conftablc and marfball by the civ ill law, as all our ^"*» *^' ^ 

ancient authors and bookes abovefaid do agree, wliich alfo is ap* * h 6 «* 

f)arant by the ftatute of 1 3 R. 2.' ca. 2. Ice tbie' oath In 

appeal, Bra&oOy 
lib. 3. fo. 141. b. Britton, fo.42. Flcta, Ilk i. ca. 31^. Glanvil, Kb. a. e. 3. lib. 9. cap. I. Et 
lib. 14. ca. 1. 9 H. 4, 3. 17 aff. 3.J 17 E. 3. 2. 9 E. 4. 15. Fleu ubi fvp. lib. Int. Co. fo. x8a. 
;S H. 3. ubifv£. 

Judgement in an Indiiiment afConfpiracie^ ^c. where the Party [ 222 J 
indited is legitimo modo acquietatus. 

4 H. 5. lnA\et. 

Nota^ the judgement in this cafe is, as in cafe of attaint againft 22a Tr. 18 E. 3. 

s jury, (whereof we fliall fpeak hereafter), viz. Qued ammiitantur *^?*^'^^^^°[; 

gacl^ domivi rcgij, et quod omnia terr<e et tenementm prad. R, &* C. 'j*^^ ^doit ** ** 

eapiantur in manum domtni regis ^ et devafitntttr^ et extirpentur^ et uxores ^^^xt. Confpira- 

et liberi eorum atnoveantur^ et omnia bona et catalla eortmdem R» ^ C, tores. Pafch. 

forisfaciant domino rcgiy et amodo 'a?mttant liJberam legem imperpe- 32 E. 3. Rot. 

Notam this judgement five fevere punifliments. i. That their ^e. 3.^34. 
bodies ihall be imprifoned in the common gaole. 2. Their wives ^j t' 3. 33. b. 
and children amoved out of their houfe. 3. That ail their houfes Vid. Artie fuper 

.S3 and cart. cap. 10. 



i$i Of Judgements uid Bxecutiom Cap« i9U 

and lands (hidl be leiied into the kines hands, and the houfea 

wafted and the trees extirpated. 4. Au their goods and chattel^ 

. forfeited to the kine. j. That they for ever fliall tofe the freedome 

and franchife of the kw. That is, firft, they ihall never be of 

any* jur^ or recognitors of affifc. ^condly, nor ever be |«ccive4 

for a witn^flfe in any cafe^ Thirdly, that they foaU never come 

hito any of the kings courts, but make attornies, if they have any 

*4j ^' ^^- *^»ne to do there. And this is called a • villanous judgement, be- 

V ' ^^r caufe of the vil]any and infomy which they defittve sgainft whom 

it is given t And all is infli^ed by Aie common law, for that the 

o^nders by ialfe confpiracy tinder the pretext of hw^ by indid* 

ment of treafon or felony and legall proceeding thereupon, foMghl 

to dp the greateft injuftice by fufe confi^racy to filed his blood, 

who afterwards is thereof kgitiitn mtA aequietahu. 

But in a Mrrit of confpiracy at the fuit of the party grieved, tho 

judgement is, damages to the party, fine to the king, and impri- 

ibnment And th<^ reafon thereof is, firft, for that when they are 

indicted at the fiiit of the kin^ the judgement Is fo fevere, for thai 

diey Rifely confpired in the kmgs i>a«ie, and at the kings fuit ^ 

4tt. 5.ju^« indi^hient, &c. to do Co hoirible injulHce : therefore at the kings 

%^ »4 %. 3. fuit they ihall be heavily puniihed. Secondly, for that as it is fald 

34* ^7 A^ 5> In 15 E. %* De exiHo &gdnis^ &c. the law which was inftituted for 

the maintenance pf . peace and of ^ood men, and the punifhment 

of the evill, n turned to the diftieritance of the great men, and do* 

* ftru6tion of the people. Thirdly, for that the judgement, at the 

kings fuit is by tne comtnon law, and the a^on dF the party is 

given by fbtute, which giveth no fuch puniihment : but the party 

jM K. 3- 3S ^' m his aftion, ip refpeft of the danger et his life, is to recover an^ 

ij'p^^"''^^ fwerable damages. Of confpiracy fee the Regiftcr, foU 134. a & 

174, 175, &c. and in the new Book of Entries, fol. 109. a prefi- 
^ent of^ a confpiracy upon an indictment of felony. 
I^irl. ty £. 3, It is enacted, that fuch as be attainted of confederacy or con<* 

iV>* SP* piracy, ihall have no office of the grant of the Uog| queen,' or 

pther noblfi neither fhal) be iheriffe or efcheatcv*. 

Judgin^ent in an jAta$n$4 

f.i1>.|Atr.RaibU 

fo. 9a. a. i. That the plaindfe (hall be reflored, 6cc. and the defendant 

9 E.4. 51. party to the record fhall be fined in refpcft th^ fa}fe vcrdid wa^ 

tKAff »^ kX P^*^" ^^^ ^^ ^^' ^^^ ^y '^^ common law, 
yniy 130.%. " I'he judflremeiit apinit the petit jury is, as it is in cafe of con- 
Glanvil lib. a. fpiracy at the fuit of the kine. as 19 aboyefaid, and in.no other, 
ap> >9- \ but in thofe two cafes, that vniainous judgement is given. . See S £• 
Braaon, li^. 4. g^^ ^ff'^ ^^5^ g^^j ^^ £^ ^^ ^5^ 5^ judgements given in attaint, a 

Bri"fo. »37, neta^enf. 16 E. 3. tit. Judgement, ^09. ai H. 7. 83. Kdway. ^ 
238. Mirror^ . good prtfident of a judgement given in an attaint; Fortefcue, capw 
a.3.\deattaint 26. Concerning Attaints, fee the fecond part of the I&fiitut<^ 



let. nb. 5. Bfajlbr. cap. 14. W. i. cap. 3?, &c^. 



ct. ^I. Apa^. 

llorthaWerton . 

In coiB«£bontal coram Hen. de' Goildefbrd ft aliis joft. aifirftatis afi. 3$ £. 2. attSnda. See the 

firft part o^ the |iiftit||tcS| $t€tf 5 14. ifti\^ [ea attai|it«] yideMich« ^H.^ ^»* 145^ Jqd^aoienC 

inait?jmt.ifcanc. .- . ? ... 

^4 



Cap. I6f. OFJodgeftifentslwidEitccutiofH *iftj 

Btit Wow by the Ratute tjf a J H. 8, tap. J. the tewttiff of IN^ 
pvinilhitient h ttiodmneSl^ '^ if thft "wfit o( attititt^ b^^riMitod^ ii|»o^ 
that fiatute : but the party grieved may at his eledion dtlier bziAj^ 
hh wHt of attaint at th^ common taw, or ttp'dii Vbaft Ihiutt : but 
^1 atttaitits, eithet dt Aft ccmunon latir or iipoh thie Ibfttrte tire to b^ 
t^ken b^fote tbft king in his bench, tft befote the jultices of tbb 
CotftflnoYi pleto, a^.d ih tto btbtt* ctoiiife. 

'this aA of i J H. 9. providetb fc* divfc^ mifchicA t«*kh ^ett 
it the common laiv, and giveth to thofle of the pcty juty divd^ 
pleas, \^hieh they could liot hE;ve at the cotumoh Uiw, and hath 
been well expounded. 7 E. 6. Dfer, Si. b. Shr John AiUfe tafe, 
3 ic 4 ^h. ahd Mar. 129. b. Heydons ca(b. i Eliz. 2ot.Clovils 
tafb. ) £!i2. 262. A\]ften:^ tafe. f £111:. 2^. b. Stephens drfe. 
See the record thereof U^o.i the ftatute uf 23 H. 8. R>r ft fe an ejt- 
icelleht pvefidem. 

And ^neratly of atraint^ feeXib. fb. tit. lit. Lib. 3. jb. 4. 
liib. 6. fo. 4« 14. 25. 26. 44. to. Lib. t. fo. 6b. Lib. ^. fe. i^. 
Lib. 10. fo. 119. Lib. 11. fb. 6. 4$. 62. See alfo the nffw book 
af BmHcs, 63. 6*. 68. 70. 73. 76. 77. 81. «3. 85. 86, ttt. 

. . yudtcium JLe corrupte yuiice* 

■ We cotol<l not piflb over a (hange judgement bf>^dliflfaAd^,S^^ Rot. pat. mb^ 

W^ in cafe df felony (which we have touched before in the chapter of *♦ ^- >• ]^ ^ 

Btibtty given againft Sir William Thorpe^ lately befolt chief "^^ ^^^ ^ 

j«lftice of England, which we finde of i'ecolrd in thefe words. Ptih 15 E. 3. pait i. 

teffits fa^us an. ^\ E. 3. amtrm f^lUUlrffum flioirp Mirier riMp& ».17» 
rapitfJem jufliciarium air€m Rico, ccmife AmndcL T* dt BiUoeampb 

tomite WOrvo, IViftitlmo de CUnMi camite Jt Aurit, Jok, de Gfi^ . 
dt J^otlier^ljl fine/chatio hofpiin 't^Afi et BartkoL de i^m>ftif. t^aHi^ 
Tar. regis: pro to ifuad idem fflUet/Hus Thorp mprr tapiteilii 'jkjiidariiis 
Amtm Yez'is ad placilk corHfA ipfo regt t^endoy dUmfttih rn officio^ €rt>it 

)i^untrii co^ra jitriaheHtum JuwH^ w«. /k PicArd Sattley 10 /f. dt Mtl- la toto 80 IL 
iebrando Sorejkoat^ 20 // de Guilttrfo HoVylani 40 U. ik tht^ Darfy 
San^t Botulphi^ ft de Ro^^to Dalderly lO ff. ^f pro divtrfis fdomis^ 
faljkmihis^ ei tr^inptjhniimi cor aim ipjb IFillithno in tefiont font apud 
Lincolnt amo 23 faerint mdiffati, rf prr ipfum WtHicfrnttm k-t. de Wri- ^^ 

^endii nmrf eo$ rtfpen' fitijt : ^^ ofmt'a e\ Jinptla dediceire nm pehiit t ^JJ^^^J^^ 

idea Sid/itdicafim fiat prmii fetfuiiur^ vis. Cmfidaetum tfi per dt^oi ^^ hereaftct 

ji^icieorios ^ffigHam ad judicdndum ^ fcUnduin vohtnt^tem domiki rtgiSr^ ihentioned. 

tffiduAdum regale pojpf JuttfHy <fuod <Mia prutdiihis WUiielrftm dt TJnrpt ^ Nfoto, here Is 

^/ facrafnenhim Somini regis ^cd trgA p^puUm habtnt tujtoditndum neltlief>iA»«k 

/regit * rnaUcioJ^^ faife, €f reheUiM «> quantum in ipfofuif^ et ex cavfis "^j^^JJJ^ 

Jkpradi^is per ipfuM Jff'iUiebmm^ vi pr a distant tft^ expreffe coghitisy hut rMfktr. 

fufpcndatur. £t piod omn$a * teira et tenenaenth^ hna tt tcrtmiim fum c Accord. ng t3 

dofniho rtgi rem^neani /(frisfa^a, Et pcft a domimd reic mandavif 6rt, t*ie faid oath, 

Juum/ubfrtvato Jigilloy all in French^ and there entted dt vtrho ik ^'„*^^^^^|j^ 

verbufH. Ideo confideratuM tfi quod txfcutio jadicii firadi^i ik fufpen* loujf to^hate the 

fione ejufdem Wiiiitimi omnino tjjtt ei ei p^dmu^r. Et quod iitm forftiture of all 

frUlielmus remttatur prifonit turris pradih. ad giatidnf domini ftgis hi» iands ibr ft* 

txpe^Andam, ^c. Et non efi intentio domini regis quod hujtifinodi >«* !°??*^*^^*'^ 

dicium in cwfimiU cafu vtrfus quemcunque aliufn ix qkacunq: cJtujfa fi ^^r^reSec- 

8 4 ^tneat tWclyholden, 
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* Noti pnedic- 

tum facramcji- 

tum. 

« Rot. Pari, in 

Of*. Pur. an. 

%$ £• 3. nu. 10. 
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17. § Cum igi- 
^r non fity &c. 

Vet. Mag. Cart, 
i. parte fo. 165. 
Vide Braa.li. 3. 
fo. IP9. Sacra- 
ment' Juftic* iti- 
ner' and that 
then was the cf- 
fcft, de facra« 
inent* Juftic* 
xtfidencium« 
Vid. FJet. 1. 2. 
p. 7. § Item 
atrox ett 1rjb«' 



Of Judgements and Execution. Cap. i q i « 

/M^if/ iW extendat^ fed filummoda verfus cos qui praSidum ' facramet^ 
turn ffceruntj etfecerunty ct fregeruni et hahent leges regales jlngli^e a4 
cu/lodiend*, 

' \ye have alfo found, that at a parliament holden at Weftmin- 
^er in 0<?4i^/j purificatimis heata Maria ^ awo 25 E. 3. holden bcr 
fore Lionel dnkc of Clarence by force^ of the kings commiffion, 
&c. commandement was given, that the record of the faid judge- 
;ncnt agalnft the faid Sir William Thorp fliould be brought into 
the parliament, and there to be openly read before the nobles of 
the parliament to hear every of their advices, which was done ac- 
condingly, and there the nobles affirmed the judgement. 

And thefe wouds in the faid judgement. Ad ju^candum /earn- 
dum wittntatem domini regts, et fecundum regale pijfe fuum^ and thaj 
his lands fhould be forfeit to the king, et pt adi^, facramentumy were 
grounded upon the oath of the kings juftices in anm 18 E. 3. th^ 
conclufion of which oath is, [upon pain to be at the kings will, body, 
lands, and goods, thereof to be done as pleafeth him.] We de- 
firous to fatisfie our felf herein, fearched for the record of this 
bath, and albeit there is a parliament roll of this parliament, and 
other ads, then pafTed by authority of parliament, be entred into 
the faid roll, yet this is not ; for that it had not the warrant of aq 
aft of parliament: It ought to have been printed amongft the 
ftatutes of the realm, and the title of them is, Here followeth the 
(Oath of the juftices made in the fame eighteenth year, but faith not 
at the parliament, &c. but after it became to be printed; and 'that 
which is printed in anno 20 £. 3. ca. i. is but a recitall made by the 
Jting alone, and no aft of parliament \ for it appeareth by that 
which preccdeth, and by the oath it felf, that it was the aft only and 
pommandement of the king, for it bcginneth : firft, we have com- 
manded all our juftices, &c. which former part was but a recitall of 
fome precedent aft : and then followeth, we have ordained and 
caufed our faid juftices to be fworn, &c. fo as the oath was de- 
vifed by the king, and the juftices fworn before this parliament, 
Laftly, it is there faid and concludeth : and for this caufe we have 
^ncreafed the fises of our (aid juftices, &c. vi hich the king of him- 
felf did before this aft alfo. 

And we have an ancient manufcript of the afts of parliament in 
Am. 18 E. 3. and the oarh is not within it. 

And it appeareth by Fleta, that the puniftiment pf a corrupt 
judge, that receiveth gift or reward w^as, Si inde cmviSus fuerity 
^od imperpetuum a concilio r^gis excludatwr; tenafque^ res^ redditus^ 
et proventus bmorum fuorum amittat per unum annum : quiy Ji .prwentus( 
P9n hahuerit^ funiatur per difcretionem regni et eqnfiUarimrum regi^^ 
And that which Fleta czWtih fqcr amentum jujlic\ in Vet. Magna 
.Carta, is named, juramentum cwfisariwum regis : for the judges of 
England ire of the kings counfell (as elfewhere hath appeared) 
for, in, and concerning the laws of the realm, in which oath alfo 
the faid fatall claufe is omitted. 

See th^ Mirror cap. 4. §. de faux judge^^ and ca, 5. $. i. of the 
Jaw in the time of king Alfred, how many juftice§ were in pne 
year hanged, as homicides, for their falfe judgements : but that law 
nath been long fince deleat and antiquated, an4 yet niay ferve for z, 
memoriall of the time paft. 
The oflfencc of bribery wa^ pynilhed by fine, and ranfome, and 



Cap. loi. Of Judgements and Execution. 

lode in the reign of £. i. as in the chapter of Extortion and Bil* 
bery before appears: onlv Sir Thomas Weyland chief juftice of 
the common pleas, took (anftuary, and before a coroner confefled 
himfelf guilty of murder, and according to the courfe of the conu 
mon law abjured the realm, fo as indeed he was attainted of felony, 
^ (which cafe had been vehemently urged) but it was not for bri- 
bery, but for murder, as any other man might have been. 
; But to winde up the thred of this difcourfe with three a6ls of 
parliament. Firft, with the ftatute of 8 R. 2. wherein it is re- 
cited, that whereas in the time of king E. 3. it was ordained, that 
puflices as long as they (hould be in office, Ihould not take gift or 
reward, and fo forth, as in Veteri Magna Carta, (without the faid 
fatall claufe) that a£l provideth, thiat the oath without that fatall 
plaufe fhould extend as well to Ae barons of the exchequer, as to 
the juftices, and exprefled the penalty of all to be (according to 
the common law) viz. lofle of office, fine and ranfome. But at 
the next parliament, viz. 9 R. 2. the faid a6t of 8 R. 2. for that it 
jwas* very hard, and needed declaration, was made of no force 
till it be declared in parliament. * Afterwards at the parliament 
holden 11 H. 4. it was debated what punifhment great officers 
there named counfellors of the king, and judges, &c. (hould have, 
which fhould take any gift, reward, or brocage for doing of their 
pfBces or fervices : in the end it was declared and enabled by au- 
thority of parliament, in thefe words following. Item que nul 
chancelor^ treaforer^ garden del privy feal^ cettnfettier du roy fervientes a 
counjiell du roy^ ne nul autre officer^ * J^iK^ »^ minifter du roy pernont 
fees ou gages de roy pur lour dites officer oufeivice^ p^^igl^ ^ nm marmefy 
en temps avenir afcun marmef de * done ou brocage de nulluy pur lour 
dit% offices et fervices affaire^ fur peine de i refponder a roy de la treble 
de ceoy que f iffi preignont^ 2 tt de faiisfier la party ^ 3 et punis al vo- 
lunt le roy, ety^foit difcharges de fon office, fetvice, et counfell pur touts 
jours, et que chefcun que verra purfuer en la dlt maitier eit lafutejibien 
fur leroy come pur luy mefme, </ eit la tierce part delfumme de que la 
partie foit duement conviSl: Refponf. Le roy le voet, 

* This a6t being by authority of parliament, hath limited the 
punifhriient (amongfl others) of corrupt judges, of whom now we 
entreat, fo as the former example of Sir William Thorp is not now 
to be followed, which we affirm not in favour of fordid bribery, 
(which we hate, as in the proper chapter thereof before appeareth) 
but in advancement of jullice and right, which is the end of our 
labour in this and other of our works; ^ and therefore have cauied 
that good 2i6k. that hath lived fo long in obfcurity, for the better 
notice and obfervation thereof, to be put to the prelFe, which never 
was yet printed; and the caufe thereof was, for that in the mar- 
gent of the parliament roll of this a(5t, it is written, refpeiluatur 
per dominum principem et conciliftm : a flrange prefumptipn without 
warrant of the king his fathpr, and of the parliament, to caufe 
iuch a refpeSiuatuir X.0 be made to an adl of parliament. 

The like he did to another a<Et in the fame parliament, nu. 63. 
concerning attorneys, the like whereof was never done in any 
former or latter parliament?* f This was that prince Henry, who 
keeping ill company, and led by ill coun fell, about tfiis time af- 
faulted (fome fay) and flroke Gafcoign chief juflice fitting in the 
king? l?each, for that the princ^ en.deayojjring with flfpng hand to 
' - refcue 
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8R. ». ca.3. 
Vide Vet. Maf, 
Cart, in. 165. «• 
ubl fupra. 
9 R. 2. cap. i.^ 

• In rcfpea of' 
the recitall. 

• Ro. Par. 

II H. 4. nu.2S. 
not heretofore 
printed. Vid. 
I H. 4. no. QD« 

• Nota. 

^ This is agree, 
able to the law 
of God, Beut. 
16. 19. Non ac- 
cipies perfonaniy 
nee munera, quia 
munera excae- 
cant oculos &- 
pjentum, et mil* 
tant verba jufto^ 
runii 

£zodu8 23. 8. 
t[225] 
Nota four pu- 
niihments, 
I. By the court 
of juftjce where 
the matter fliaU 
depend (as hath 
been often ob- 
ferved) by fine 
and imprifon- 
ment. 

* In the oath of 
thejuflices in 
Wales, that feaiw 
fu) claufe is 
omitted, neither 
is it in the oath 
of the barons of 
the e^^cbequer of 
England. 
^ Veritas nihil 
veretur nifi^ab* 
fcondi. 



* See Sir Tho. 
Eliot in his Go* 
vcrnour, &Ct 
HoU, Chron* 
543- a* 



fti^ Of JudgfttAcftt* aftd Etectitiaft. Cap, i6u 

f^txvt it pACotiCt, oht of hi« ttftthtifty mifiibAs indlftt^ and air- 
raigncd at the kings behch bar For felony, \fraj prevented of his 
purpofe by the pet^afion and edmitrafidenient 6f the chitf jutlice, 
ibr which the chief julUce committed the prince to ^e kings 
bench, whereof (bme of hb followers Inftantly tom^ained to the 
kihg his father ; who informing himffclf of the tfUfe ftkte of the 
cafe, gave God infinite thanks, that he bad giteh hiiYi fuch a j^dge, 
^S feared not to miniHer juftice, and fuch a fon, as could futtcr 
fembiabl^ and obey judite. And this id that pfinCe, who aban^^ 
doning his former company and counfell, and following; the advice 
of ^rave, wife, and expert men, whom he made choice of to bfc 
of his Councei, became a viftorioiis a.id veftttdUS kinfr^ iiiid pro- 
i^ous in all that he rook in hand, at home and abr^adT 

For the dpty of indges, it is truly faid (as before hath beto faid) 

that /«<£?* iiehet habere ^ifides^ viz. fmlem fcieniia^ tie J^t infipiduu 

it mem confiimi^f f^e fit diahiui. And What perfons Ihould be 

judg^, fee Brtufton, lib. i. cap. i. & lib. %.i6. io6. k. Fleta, lib. 

f . cap. 17. $ Caveat, and the Mirror, ca* 9. §• ^. de judges, and 

Kot. Pari, r; E.j. nu. 3. 16. 

. w To thefe we will add, that tipon the eonchifioh of a roar- 

<hn.cil!»*ib ^^ ^"^^ ♦^ ^ ^^'^ between Philip the fon of the emperoiir, 

prioc SeetJiA and prince of Spain, it was nobly and wifely provided by the 

ArtkletofCoii* ^tsfeeti, th^ lords fpMtuali and temporall, and tne cofkifnona by 

cord^ M Mtii Authority of parliament (amongft many other excellent proirinons 

iTto^SR^* ^<**y ^f obfervatlon) that the faid printe fliould tiot promote, 

between king * admit, w receive to^dy oftte, adainiiWatiOn Or benefice in the 

H.5.aii4Charlei^ realm of £ngl||nd, aiid the ddfliinions thereunto beldB|;injg;, any 

th« French Ifcing, ftranger, Or perforts not bftril Uhdcf the donriinioh and lu^caioa 

^^"^'^^^"^ of the mod noble que^n of England : and that the i^id moft nobl^ 



after the death pHnte ihould doe dothtflg whereby any thihg mi^ht be innovated 
cf the faid in the ftate or right, either ptibtique of private, or in the lawes and 

Charles, was cuftomes Of England, or the dominions thereunto belonging, bat 
^abiiihed to fljaii contrariwife eonfirtn and keep^ to all cftatei and onkrs, theiif 
hcirf Artie!'? rights-and privUedges. 

a, ice. * And it is there further provided for the future, ice. that if the 

faid prince ihould have ilfue male or fetnale, the o#der of fucceffion 
is there declared, but with this provifo. Provided nevertheleffe*, 
and cxprefly refcrved in all and fingular the above declared cafes of 
fiiccelfion, that Whatfoever he or ftic be, that fhall fticceed in them, 
they fliall leave to every of the faid realms, lands and dominions 
whole and entire their priviledge^ rights, and cuftonies, and the 
fefne realms and dominion^ fliall adminiftef, atid caufe to be ad- 
[ 226 J . minlftred by the naturall born of the faid realms, dominions, and 
lands. 

By this, Philip (after king of Spain) could Aot prefer any 
ftranger bom to any office of judicature, &c. Within the realm of 
England, Or dominions of the fame, nor all the time he was within 
this realm, ever attempte4 the fame. 
VidcCaindeB. ^ And in the articles, Dtf mairlmohio praloctUo znierfeginam EUza* 
pi. 312. Artie, iffjiaff^ gt ducem de Alonfin^ ambngft»otheis it was exprcTly provided, 
Eliz'. It Francif- Q'^^^ ^^^ Milium extYanenm ad aJUquod offLciumin Aiglia fnmovehit^ A 
<um ducem nihil in jure mutahit^ Cs'r. 

AloifTon anno - ' 

43 El populo fuper itfiportuM ut nuhctetfuadeate xo ceauttit. 

Alfo 



^ Alfo king James wifely prorickd bf Authdri^ df tttrBirfieflt, 
hy the advice of the lords fpirituall and leinpordi, ftnd coinmotift 
^n that pailiatnent aflembled, that ivhereas in rmrd of firtne dif*. 
ference and unequality of the kws, ttiato, and proceedings * itt 
cafe of life, between the jiafHce of the realm of Eog^nd, anid that 
of the realm of Scotland, it appeartth t6 be moft conrenient fat 
the contentmem and fatisfiidion dF all hit majefties fubjeAs to 
proceed (with all poffible &veiity} againd foeh o^^tttAtn in thdt 
own country according to the laws of the fame, whereunto they 
^re bom and inheritabk, and by and before the natural! bom fulH 
jeds of the fame realm, if they be there apprehended. Andhf 
the next chiufe it i$ provided, that felonies committed by Englilh- 
men in Scotland^ fhall be en^ired of« httx^y and determined be« 
fore jufticcs of affife, or conftitiilfioncfs of oicr and terminer, and 
gaol-deliveiy, being naturall born fubjeds within the realm of 
England, and none other. And die like in ^mother eltfufe with an 
addition of juftices of peace to be naturall bom fubjeifts withia 
England ; and God bleiled and profpered this 9ft with happy and 
deured fuccefle. 

But contraxiwife, Petrus ik RnpiBuSj Of of the Rocks, belfig; a 
Gafcotgn born, preferred to be TDifliop of WIncheiter by kmg 
John, and being a principall counfeiler about king H. 2. both in 
jliis young years, did after in his riper age prefer to offices about the 
king, fuch Gafcoigns as were of his blood or alliance, (whereof 
one of his kindred, fome fay his fon, Peter de ©rival treafurer of 
England) to the great grief and dlfcontentmcnt of the nobility of 
England to have a Gafcoign bom in place above them. And 
what heavy event enfued thereupon, let hiftor ians inform you, for 
it is grievous to me to remember it. 

If you defire to fee fomewhat concerning epclcfiafticall offices^ 
promotions, and benefices, EfH what petitions have been made in 
parliament againft aliens or (Irangers; look in the parliament rolls 
iof 50 E. 5. nu. 96, 97. lao. 13 E. 3. nu. 23. 17 E* 3. nu. 59^ 
60. 18 E. 3. nu. 38. 2 R. t. nu. 6 H. 4. nu. 48. 4 H. 6. nu. 2.9, 
Jkc. And what laws have been made that aliens or llrangprs 
ihould not be advanced to the fame ; FUe 35 E. i. Statut. de Car- 
Bfle. 3 R. 2. ca, 3. 7 R. 2. ca. 12. Rot. Pari. 13 R. 2. not in 
|krint, I H. 5* ca. 7* 4 & 5 rh. and M^r. ca. 6« 
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»4ja.Tcgii,ca.t; 



•Thrtcaftbc^ 
ing theft ia 



Math, Par. pag. 
363. 3lto» it^ 

pag.23i.ftio^l4 



Vide 50 B. -J. 
nu. 165. 
for the keeping 
of the caftle of 
Nottingham^ 
Vide 18 E. I. 
Rot. Pari. nv« 
Solomon de 
RoUti ctfe. 



C A P, CIJ. 
Forfeiture, Cpnfifcation, &c* 
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J^T O TJ C0ifi/fiare et fwi^acert are J^ntmyma^ and hma cmfifcata -. , . . 

^V are hona ft^isfaaa : Fijcus properly fignifieth a panier or lll^onlttflT 

haniper of ofiers, wherein the Romanes kept theirtreafure, faare, fee the 

9nd by the figure of metonymia confinem pro cmtento^ it is takdi for fi'ft part of the 

the treafure it felf^ unde confifcarey and hma confifcata, and thereupon In^^tutes, . 

)t is faid, Quod mm ^apit Chrijiusy capitfifcus. ^^^' 74- ^0. 59. a. 

Of forfeiture of lands and tenements, and o^her hereditaments 3fi-3'forfcita4, . 

for 
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f See before 
cap. Higk trea- 
fon, vcrbo [De 
tVei et tene- 
ments, &c.] 
fol. 18. A 19. 
Et cap. de Petit 
tteafon. Verb. 
[Et de tiel man- 
ner de treafon,] 
«cc. fa. 21. 

* See the z 
part of the In- 
ftitutes, of both 
tbefe branches. 
b See the x part 
ofthelnftitut«s» 
ubi fupra, both 
the former and 
the latter fort. 

« 3 E. 3. Cor. 
ago. 31a. 

* 29 E, 3. ^9. 
*5 E- %r Cor. 
IPP. 



jE. z. Cor. 367, 
j68. 



3 H. 7, la. 



ftaH.8. c. 14. 
32 H. 8. ca. 3, 
See before P'in* 
fort €t dure m the 
next preceding . 
chapter. 
See before in 
the chapter of 
Petit treafofl) 
io.2€. 
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Forfeiture, Confifpatioh, &c. Cap. loi* 

for high treafon, petit treafon, felony, mifprifion of treafon, pre- 
oiunire, and in fome cafts of mifpriiion, * and what hereditaments 
which be not holden ihall be forfeited for high treafon, and ihaU 
not efcheat for petit treafon or felony, we have fpoken before in 
their feverall chapters, &c. now let us (jpeak of forfeiture of gobdsj 
and chattels in thefe and fome 'other cafes. 

* Of thefe the forfeiture of foroe of them niuft appear, or be 
found of record, and therefore thefe cannot be claimed by pro^ 
fcription ; of other (bme the forfeiture need not appear, or be 
fovud, of record* and therefore thefe may be gained by prefcrip* 
tioii. 

^ ^ Of the former fort be 6ona et cafalla froJitortm^ feknumj udar 
gat\ in exigenii' pofitoruMf fugiu%tfrum^ deoJand* annus^ dies^ 0t vqfium^ 
£*fc* and all other forfeitures which XQud appear or be found of rer 
cord. 

Of the latter fort be treafurc trove, Bona et caialla zoaviat\ extra*' 
hur* t^ecatm marisy ^c^ ♦ 

* If a traitor or felon either refcup himfclf, or will not fubmit 
lum to be arrefled, but refifteth, and in refiftance is flain ; upon 
prefentment hereof he forfeiteth all his goods and chattels. 

* If a felon in purfuit wave his own goods, they are forfeited, 
yet are they not bona waviata. 

If in appeal of robbery the plaintif omit any of the goods (loin, 
they are forfeit to the king for the favour,, which the law prefumr 
eth, the plaintif beareth to the felon : and for that he cannot have 
reftitution for more then is in his appeal. 

In appeal of robbery of goods, if the jury find that the defen- 
iJartt found them m the high way, in this cafe the plaintif for his 
frflfe appeal, in fceking the blood of the innocent,, fliall forfeit hif 
goods to the king. 

If one arraigned for treafon or petit treafon, challengeth peremp- 
torily above thirty five, he forfeiteth his goods, and judgement of 
fainefoTt et jure (hall be given againft him, as one that refufeth the 
triall of law, by challenging three full juries, and like unto one that 
ftands mute and will not put himfelf upon the triall of th? law, 

By the ftatute of ?a H. 8. it was provided that no perfon ar- 
raigned for any petit treafon, murder or felony, Ihall be admitted to 
any peremptory challenge above the number of twenty : b\it at 
this day in cafe of high treafon, notwithflanding the ftat«te of 3 3 
H. 8. cap. 22, 23. and petit treafon notwithftanding the a£t of 22 
H. 8. he may challenge thirty five according to the common law, 
for it is enabled by the ftatute of i & 2 Ph. and Mar. cap. lo, 
that all trialls hereaftei^ to be awarded, or made for any treafon, 
Ihall be had and ufed only according to the due order and courfe 
of the common law, fo as to petit treafon the aft-of 22 H. 8. is 
abrogated, but in cafes of murder and felony he cannot challenge 
peremptorily above the number of twenty, and if he challenge 
above twenty, and under thirty fiy, he forfeiteth not his goods 
and chattels, for no law giveth forfeiture for challenging apove 
twenty ; but the court ought to over-rule the challenge : neither is 
he convidted by the challenging above twenty, as he was by the 
common law by challenge of three juries, for the aft of 22 H. 8. 
cxtendeth not to any convidtion, but to the challenge only. 



Cap. 103. Seizure of Goods before Conviftion. 228 

If the party defendant be attached or diftfeyned by proces out <5f 8 fe. i. Forfeit, 

any court of record, county, by force of a jufticies, &c. hun- '7- laE.con- 

dred court, or other court baron, and make defkuft, the goods or *"h *6! o? 

iflues are forfeited, and upon the attachment the iherif or other 26 H. 6. Attach- 

officer may take the goods with them : and this is the reafon that mcnt 4. 

upon the attachment the (lierif or other officer ought to return the *' H. 6. 9. 

certainty of the goods and the value, and it is not fufficierit to re- 34 H. 6. a9; 49* 

turn that he hath attached or diftrained the defendant by goods to Yn. y.e.Bipke 

fuch a value, and fo upon the diflreflfe the iffiies muft be returned in tit. Forfeit, 4. 

ctoain, becaufe they are upon default to be forfeited. 3 EK Dicr, 199. 

What a perfon convift of felonv before attainder Ihall forfeit: P*s- 54- 

fee thfe firft part of the Inflitutes, 'fcft. 745. verb. Attaint, fo. {;X^tc8.§74S. - 
391. 

See /upra in the chapter of Deodands, and in the chapter of 
Wrccl^ tnJ> Stanford PI. Cor. fo. 183, 184. &c. 



CAP. cm. 

Of the Seifure of Goods, &c, for Offences, 
jScc. before Convidtion. 

REGULARLY the goods, &c. of any delinquent cannot „?• 

be taken and feifed to the kings ufe, before the fame be for- ^^ *^^ ^ 
feited. 
The fame cannot be inventoried, and the town charged there- i** 
with| b^ore the owner be indi£led of record. 

It is to be obfervcd, that there is two manner of feifures, one 3* 

.verball without taking, removing, or carrying away, only to make ^ . - 

an inventory, and to charge the town: and the other an adluall l^v l^k?!f, 

leifure, and takmg away the laroe. 44 aa: p» 14. 

As to the firft, the fame is manifefl by Bra^on, and alt our an- .7 H. 4. fo. ul- 

cicnt authors : and let Bradon fpeak for them all. ^*'f"o. 

Fri/oses impri/onati^ anteqnam coiwiBi fuerint^ de terrlsjuls dijjei* ^ t^ '^''r 

Jtri non dthfnt^ ■ nee de rebus fuis qu'tbufcunque fpoliari\ fed dum fuerlnt ^^^ Inftitutw,^ 

Mr pr'tffma debent de pfoprio in omnibus fuftentari^ donee per judicium de- (t€t. 745. f. 391. 

Itbtrati fuerint vel condemnati^ ^c. And fo. 1 36. b. he faith thus, »• Brad. 1. 3. 

Qui pro * crimine vel fehmia magna^ Jtcut pro * morte hominis^ captus (• '^3- Brir. 

fuerit et imprijhnatus, vel fub cufiodia ditentus^ non debet fpoliari bonis S' ^ ' *^!* 

Jieis, nee de terris fuis ' diffeifri, fed debet inde fuftentari dmec de cri- a jjota the gc- " 

minefibi impofio fe defenderity vel cmviSus fuerit^ ^ quia ante cmvic^ neralhy of thifc 

tionem nihil forisjfacit ; et ^ quis contra hbc fecerit^ fiat vicecom' tale words. Hil. 

bre. * rex vie* Jalutem. Scias quod ' provifum eft in curia no/ta coram *9 ^: *\S®'*"^ 

mtisy quodmUius homo captus pro morte hcminisj vel pro alia felonia pro cfmp?ons cafe. 

^Ma debeat imprifonari^ diffeifietur de terris ^ tenementis vel catallis fm\ b j^ this word 

'^ttou/que cotividus fuerit de fehnia de qua * re^atus efl^ fed quam cito treafon is com- 
prehended. 

* Nou, Mort del home eft felonia magna, d Note this reafon extends as well to treafon, as to fe- 
lony. • This writ is in the Regift. f That is, by Magna Cart. cap. 49. and that aft extends to 
Xreaibn as well as to felohy, 5 E. 3, cap. 9. Fleta, 11. 2. c. a.6. accord. S id eft, indidatus, for be- 

^re indt^ment noverball feifure can be made, or iaventory taken. Stat de4 £. i. de offic. coroaa* 
^is, zt ali^uls culpa^ilis ijiveniatur| 4ec. Britton^ f. 4. b. accord. 

capuu 
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Brtftoas time, 
but afterw9r4s 
thetoWnfh&pwM 
c]i«rge4 Md aa- 
fiKTMJklt for the 
fame. Britcon» 
fc iS. Mir- 
for, c. ^ § 1$. 
Flct^li* i««c- 45* 

* Note the m- 
aerality of u)e(^ 
words. 

^MiciSE. X. 
Coram rege Ro. 
34* NoriF. Nifi 
^is appeilatot 
sodi^tus Yel 
com manu opere 
captut fuerity 
Boh competit 
fegl fe^a contra 
ipfum. 

legging of lands 

«id goods before 

convi^ion, ^c. 

^ unlawfull. 
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Of Fa)lify!Qg oif AuaiAJers^ Cap. 164^ 

tmm a kfjiiwk hmmm kpffcatgtw cataOa if/bu e^i^ et imke- 
wemur^ et J^v^ e%llodia9iMr m ^ Solmt ifjks fv capUur^ et ^vi 
hi^Qm vKomwi0fia$rita$cm * «r rcJifiadenik ^ammkieiriis nofirh cum 

f^wi4iuj9erit in. prifitt^ r^imuiii/i tfi^verW fi»% &c. i. ratmaiiU 
iuatift^tH. i £• a. Coron. Jt6» xj H. 4« xj. 

By the ftatutaof « X }• capt )• it U ^oaifted and deckred* That 
neither Qxcxi^ efcbeatoK» bdilkt ctf frajicbife* ^ nor other perfoo 
take or feife the gooda of anjr pcdbn arrefted, or innpnfoned, 
before bf be cpnviaed or attaint of the felony, ^ according to^ the 
law of Etigland^ or before the fooda be otho^ile lawfully hg- 
feitedy upon pain to forfeit double the value of the goods fo taken 
to the part V peeved. 

So as C/uper Ma materia) theft twa cooclufions are manifeftty 
proved. Firft* that before indiAment^ the goods or other things 
of any offender cannot be fearched, inventoried, or in any fort 
feifed ; nor after indiflment feifed, and removed, or taken away 
before convi£Hon or attainder,. Seoondly, that the begging of the 
goods or ftate of any deUnquent accufed or indited of any trea-^ 
Ion, felony> or other offence before he be convicted and attainted, 
is utterly unlaw&U» bceaufo before conviftioo aod attaindes^ «i 
hath been faid, nothing is forfeited to the king^ nor grantkble by 
him* And befides it either maketh the ppoKcution againil the 
delinquent more precipitate, violent, and undue, then the quiet 
and equall proceeding of law and juflice WQuld permit, or elfe by 
fome undertiand compofitlqn and agreement ftop or hinder the due 
courfe of juftice for exempbry pmnihment of the ollbnder. Arid 
lafUy, when the delinquent is begged, it chfcourageth both judge, 
juror, and witneflfe to doe their duty. 

It was an article of inquiry, dtmis qni alijuid agtmt fer qmdv^" 
ritas et juflitia fuffincantur^ 

See Lib. 7. f. 36, &: 37, the cafeof peqail ftatutes, etmta bene: 
&e alfo Hie flatute of 2 1 Jac. ea. 5^. ^firtwi in cafe of life; Flaci- 
turn caron^e ought not to become in effect placitum prhattttn* And 
if it fall oQt that the party accufed be legitimo moth acquietatttSj let 
fuch as begge him and profecute againf^ him be terrified by the 
vilbnous judgment againu confpiratours, which you may reaa be* 
fere cap. Judgements and Execution 
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Of Falfifying of Attainders. 



Syers cafe, aimo 
3« Eliz* 



AT twelfe ieffions <^ the peace hoUeik at Norwich for tf^ 
county of Norfolk, anm 33 £ll9. one Syer wa» indiAed of 
burglary, fuppofed to be ccSfnmitted i Au^ftl amo. 31 Eliz^ 
whereunto Syer pleaded not guilty^ And upon U»e evi^nce it ap- 
peared that the burglary was committed i Septemb. 0tim 31 £lft& 
to as^at the time aUedged in the indiftment there was no bufghuy 

• ' donei 



4ftQC t 9qd it i|3s <;oaceW<4 that the very true d^y la |he ii>di^ 

fUfQt W49 uecefl?W7 tp be fet down iu th^ isdi^bnent, for. that the 

Judgment doth relate to the d^y ia tKe iodj^ment, and fo avoid 

feQSe(9iil^t3, k^feii fcc. for tb^t as it ^a$ ^lib cofiGeived) the 

^ffee, U£^ &c. vf^u the attainder 1$ upon averdi^V, ftpuld not 

^Ififie lA the. tjm^ of the felpny : and theccvpon the juiy fpund 

Sjfer n^H ^iHy. And at xhp (ame feffioms Syei: w^s a|;ain indl£t^d 

fcrlbe fejw ^yrglaty donf i Sfpt^^is anw jt Eiiau whc^ hi 

truth U i^as done. And be that gave the cbM^ge at that feiQon^ 

doubtedt ^h^ther ^pon thU ofiatter Sy^ plight ple^d ^a^er fom 4^- 

f»r>< fas: the (ame buvgl^, (ifor feeing the offender is allowed no 

cowfelif the <;Gmrt o^ght to da him juftice an4 a(&gne him «oua:- 

(eli iti/iSfiiOFm^t4Pf tboVigh he demand it not, t9 plead any nuttter 

in bw s^ppf^ring to the court for his djfcharge ;) ^nd thereupon he . 

lUypd t^ pro<^!eding ag^nij him, and the ai&fes being ^t l^nd be Attheaflifeiiii 

^cqi^nted ^ juSicq^ qf aifizc;, Wiay chief ji^ftice, and jufticp l-ent,3iEiiz.ia 

P«rjwiv }fLj$b this caft^ ^d winb the doubts conceived thereupon ; *•"• ^^'^• 

vho anfwet^ h;m« tliat the like cafe had then beeA lately pEoppund'- 

ed by juftice P^ryam ta ay the juftii?e« ^ Ei^and; and by them Woti, TWe Kfti- 

thral p^in^ vrere ce(plve4 u Tb^ thQcrown was not bound to £^ lotion »f all th^ 

4pwAth?iv«iy day when tte tce^fip^o, felpny, &c, wai? dpi>e, but i«^8««* 

^ d?^ iet down 'm the i<xdi^mi^ b4ng beioit or after the of«- 

fence dpni^ the jui^ Qilgl^. to finde him guilty, IC thp truth of th^ 

<^ be fo ; ^Qd if It be aljedged befoife the offience done, to finde 

the df^y whea it was done in m t^erUa/e^ for they 9fe fworn t^d v^ir 

At^m 4i(fiM4fi^» and then the forfeitm^e ihali i^l^te beat to the day 

in t*hi^ ve«di^ which was the d^y of the oflFence (kjne, and not t^ 

the day in theindi&ment. %, That if the tne^is finde the offender 

g\nhy |;e;3era%, yet the feoi^iBe or leilee, &c. if the o^Rsnce be alt* 

iedged \n the indiament before it wa« done to th^ prejudice^ may 

bi§f^% 14 the time, but not fqt the o^ence* For ieeingthe crown 

i^ n^. bound to let down the very juft day when- the treafon or 

fdony, 4kQ. fc done, and that the triers have chi^ regard and rc«> 

tie&of the oSence it felfe, God forbid, but that the fqbje^ miglic. 
Ui$e es concerning the time of the offence. 3. If the offender . 
^ fQUnd npC; guilty, he in that ^fe might plead upon a new in^i 
4i<^a)ent, gu^Mtm^a^U: and.fo Syer in the cafe aforefaid did^ 
^d. wa$ theceupon difcharged according to the fatd refolutions* 
Nota tbr«e niois^ble pointy lefolved, that never were refolved in any 
I^oqIi th9( we baye read, and remember. 

If « man infeoffeth another of hi% laf|d» and after is indited of . ^ ^ j,^ 
a felqny fqppoied to he committed before the feoffment, and there* j £. 4. 2^ ^ 
upon he i{f Qqtlawed; the party himfelf is bound hereby, and can^ 
JIQit trai^erie the felony, bqt the feofiee, ^c. may ; becapfe he i$ 
ain efir^er thereunto : fqr a falfe indidment without any tryall 
by verdiS dmll not bdnde the fepffee, &c. but that he may fal- 
,Me, either by traverfis of the felony it ielfe, or of the time of the 
iepj&ment. ^ 

And ^ it is if z, m^n makel^ a feoffement of his land, ^d after f 23T ] 
taiketh fanduary, and confeffi^ the felony before the coroner by nH. 4. 94,. 
Wm to be done before the feoffenoent, and abjureth the reabn ; the »H. s* £ftttR.9i. 
feoSee fliall felfifie the attainder by traverfing of the felony. And 1^' ^^^ p^^^ 
fc it is if a, man be indi<Sked Q^ feiqny^ and is g^ttainted by his own ^^ j^ ^ njj ja* 
Mnfeffipii, the feoffee ihaU fjaUijGe the 9MsisA^ by denying ttie ^ 
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PI. com. f. 390. 
Le Countec de 
Leic. cafe. 

»Tri. 3EI. 
kV. for this 
foint 22 Air. 
p. 64. 39 E. 3. 
33» 34. 41 AflT. 
p. ult. »7 AiT. 
p. 55. 39 AIT. 
p. 6. 7.H.4. 
3. 9 H. 4-1' 
joH. 6. 13. 
36 M. 6. 32. 
ji H. 6. 10. 
4H. 6. 24. 
a»E.'4.3i. Co- 

, lyns cafe, 
a H. 3. lo. 
4H. 7. 18. 
«H. 7. fo. 
Vide Ror. Pari. 
18E. i.Rot. II. 
Mountgom. Bo- 
go de KnovU> 
Ice. 

« See this cafe 
temps £. I. tit. 
Mordanc. 46. 
but not fully 
there reported. 
Vid. lib. 9. 
fb. 119. Lord 
Zanchers cafe. 
^ Where the an - 
ccftor of the ac- 
ceflbry was law- 
fully and in due 
form attainted 
of felony and 
yet the heire 
ihall inherit by 
matter ex fufi 
foEio, 
• Vi. li. 5. fo. 

. 119. b. 
Lo. Zanchers 
cafe. Debili fun- 
dam^nto fallit 
opus. 2 R. 3. 
fo. 12. 
^ 26 E. 3. 57. 

7 H. 6. 44. 
43 E. 3- 3. 
4 E- 3- 36. 
•II H. 4. 4. 6. 

9 H. 6. 38. b. 

8 H. 4. 4. 

10 H. 6. 6. 
6 £. 4. 8. 
% H. 7. 10. 
132.4-4. 



Of Falfi/ying, of Attainders. Cap. 164; 

felony. But othcrwnfe it is if he be attainted upon a verdift giveii 
by twelve men, for then the feoffee fhall not falfifie by travcrfing 
of the offence, but of the time only. 

Where the ca(e ih effe6^ is, that 19 Januarn anhi t Mari^y a 
commiflion of oiei* and terminer in London was direfted to Sir 
Thomas White the lord maior of London, and to divers others, 
reciting, that where Sir Robert Dudley knight, 9 yamtarii atmo t 
Marine was indifted of high treafon before Tnchmas duke of Norff* 
and 14 others com'miflioners of oier and terminer m the county of 
Norff. (vl'here in truth that commiffion was direfted to fo many, 
but the indictment was taken but before 8 of them only) granting 
to them or any four of them, authority to receive the indiftment 
taken before t^ commiffioners, and to proceed thereupon as fpe- 
ciall juftices of oier and terminer, &c. By pretext wnereof they 
proceeded : and upon the confeffion of the laid Sir Robert Dua- 
ley, gave judgement againft him in cafe of high treafon. ■ In this 
cafe it was adjudged, that Sir Robert Dudley, then earl of Leic- 
might falfifie the laid attainder by plea, becaufe it was void, and 
coram mn judice : for that the faid lattef commiffioners * had no 
power to proceed upon an indi^ment taken before 8, but before 
1 5, and fo the judgement waji Vdid^ and coram iwh judice : for 
wherefoever the judgement is void or coram non judice^ the party is 
not driven to his writ of error, but inay felfifie the attainder by 
plea, (hewing the fpeciall matter which proveth it void, or coratk 
mn judice. In which cafe the party forfeiteth neither lands nor 
goods. By which cafe it appeareth how neceffary it is for judges, 
efpecially in cafes of treafon and felony, to look into the whole 
record, and the proceedings thereupon, before they give judgement, 
left they give an unlawful! and unjuft judgment, by means whereof 
the party may lofe his life, &c. 

• A and B were indi<liled, A as principall of felony, and B a- 
acceflbry for receiving him, A fled and was attainted of the 
felony by outlawry. B the acceflbry (being feifed of lands in fee 
holden of C) was arraigned upon the nidi6tment and found guilty 
by verdift, and had judgement, and was hanged: C the lord.en- 
treth as lord by efcheat: A the principall rcverfeth the outlawry, 
and to the felony pleaded not guilty, and by verdid was found not 

fuilty, and thereupon was by judgement acquited. The heir of B, 
rought an affife of mordanceftor againft C the lord by efcheat,. 
who pleaded the outlawry of the principall, and the attainder of 
the acceflbry, his feafon in fee, and the execution, and his entry as 
lord by efcheat. ^ The phintife (hewed the reverfall oif the out- 
lawry by the principall, and his acquittall by verdift and judge- 
ment, whereupon the lord demurred in judgement. And it was 
adjudged that the plaintife in the writ of mordanceftor (hould re- 
cover againft the lord by efcheat. Upon which judgement we ob- 
ferve thefe five concluflons. i. * That the attainder of the accef- 
fory hath a kinde of dependancy upon the attainder of the princi- 
pall. For it is a maxime in law, that the acceflbry ought not to be 
put to anfwer before the principall be attainted ; and by the revef* 
fall and acquitall of the principall, the dependant judgement 
againft the acce(rory cannot ftand. 2. ^ That this attainder of the 
acceflory may be falfified and avoided by the heir by plea, and is 
not driven to his writ of error ; for that the attainder of the accef- 
fory b by matter in law avoided by record of as high nature as 

thp 



iCap. 104. Of Falfifyingof Attainders^ +^3^ , 

the attainder of the principall was. For in this cafe it is impoflible ; 

that there ihould be an accefTory where there was no principall, of 
the fame felony. 3. That the efcheat of the land lawfully once 
vefted ihall by this matter ex pofl fa^o, be devcfted. 4. Though 
there were no immediate difcent to the heir, yet upon the judge- 
ment of the acquitall of the prmcipall the writ of mordanceltor 
was maintainable. Lall^y, that albeit the attainder of the ac- 
ceflbty is avoided by judgement of law, yet the lord by efcheat f 232 j 
remain tenant of the land, until it be evicted from him by 
adion or entry. And fo it is if the jMrincipall be attainted of »2 ^» 4-9'^« 
felooy, and after the acceflbry is alfo attainted, if the principal! re- 
veriijih his attainder by writ of error, the attainder of the acceflbry 
dependant thereupon is reverfed. 

A man commits treafon or felony, and is thereof attainted in ^'**' ?.?^!''j: 
due fornaof law, and after this treafon or felony is pardoned by i^^i/inArun- 
a generall pardon ; hereby the foundation it felf, viz. the treafon 4cltcafe. 
or felony being by authority of parliament difcharged and par- 
doned, the-attainder (being buildM thereupon) cannot ilasd, but 
may be falfified and avoided by plea, for he hath no other remedy 
by writ of error or otherwife. 

In the county of Warwick there were two brethren, the one 
having iffue a ds^ughter, and being feifed of lands in fee deyifed 
the government of his daughter and his lands, untill (he came to 
hej- age of fixtcen years, to his brotlier, and died. The uncle 
brought up his niece very well both at her book and needle, &c. 
and file was about eight or nine years of age : her uncle for fomei 
otiPence corre^ing l^r, {he was heard to (ay. Oh good uncle kill 
xne not. After which time the childe after much inquiry, could 
not be heard of: whereupon the uncle being fufpe^ted of the 
murder of her, the rather for that he was her next heir, was upon 
examination anno 8 Jac, regis committed to the gaol for fufpicion 
of murder, and was admonilhed by the juilices of aifife to find 
out the childe, and thereupon bailed him untill the next aiUfes. 
Againft which time, for that he could not finde her, and fearing 
what would fall out againft him, took another childe as like unto 
her both in perfon and yeaj^ as he could find, and app^elled her * 

like unto the true child, and brought her to the next allifes, but 
upon view and examination, (he was found not to be the true child ; 
and upon thefe prefumptipns he was indidted and /ound guilty, 
had judgement, and was hanged. But the truth of the ca^ was» 
that the child being beaten over hight, the next morning when ihe 
ihould go to fchoole, ran away into the ;iext county : and being 
well educated was received and entertained of a ftranger : and 
"wbep file was (ixteen years old, at what time fiie ihould come to 
her rand, fhe came to demand it, and was direfily proved to be the 
true child. Which cafe we have reported for a double caveat : 
firft to judges, that they in cafe of life judge not too haflily upon 
bare prefumption : and fecondly, to the innocent and true man, 
that he never feek to excufe hinifelf by &lfe or undue means, left 
thereby he offending God (the author of truth) overthrow himfeif, 
fts the uncle did, 

^LlHST. T Fal^/ing 
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Of Falfifying of Attainders. Cap. 104^ 



B;:^. lib. 3. f. 
l2Sy 129. a. 
Brit. ca. 12. 
fol. 20. 
3 E. 3. Forfeit 
25. 22 AflT. 96. 
13 H. 4. 13. 
•4H.7. 18. 

^ 3 E. 3. cor. 
%S6. & 344. 



«47E. 3.26. 
t3 E. 4. fo. S. a. 
Tra vers de chat- 
tell al common 
fey. 

«* 27 AfT. p. 50. 
41 AfT. p. 13. 

44 AfT. p. 16. 
Lib. 5. fo. III. 
Foxleyes cafe. 

« Bra. li. 3. f. 
129. a. 43 E. 3. 
18. 7 £. 4. 17. 
a. per Cheke. 45 
ah: p. 9. Stanf. 
pi. cor. 284. d. 
30 H. 6. tit. for- 
feit. 31. 19 E. 3. 
ibid. 19.223. 

45 E. 3. Aff. 9. 
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F^y^ing concerning Goods. 

If A be indited before the caroner Ibr the death of another, and 
that A fled for the fame; hereby are all the goods and chattels of 
A forfeited which he had at the time of the verdift given ; and 
this cannot be falfificd by traverfc. For if the party te arraigned 
upon the fame indidment before jnflices of gaole ifclirery, and is 
by verdi^ acqtiitted of the felony, and that he did not flee for the 
fame ; yet he dial forfeit his zoods and chattels, but yet, » fuch a 
fttgam feeit may be falfified Sy matter in law ; for if the indift- 
ment be void or infufficient, there is no forfcitnre. * But if a 
man be indicted before juflices of oier and terminer, and is ac* 
qiiited by verdi^l:, and they finde further that he fled for the fame, 
his goods are forfeited which he had at the time of the verdi6t 
given ; * and it being alfo found in particular what goods he then 
had, that may be traverfed by any that had property in thofe 
goods. 

There is alfo. a fugam fecit in law. * As if a man be indif^ed 
or appealed of felony and proces continued againfl him, upon his 
default of appearance, and an exigent awarded againfl him^ where- 
upon he appeareth, albeit he be after acquited of the felony, yet 
all his goods and chattels are forfeited by the awarding of the exi- 
gent upon this fuzam fecit in law. ^ But this may t« faliified hy 
matter in law : for if the indictment or writ of appeal be infuffi- 
cient, or error be in the proces or exigent the fame may be avoided 
by exception, and no forfeiture of goods. And there is no book 
to warrant the opinion of juftice Stanford * in this cafe: for in 43 
E. 3. the originall writ was good, quod adnoto^ non ut arguam^ ftdne 
ipfe argttar. And alfo by matter in deed or record he may excufe 
his ablence, as if he were in prifon or beyond the fea, at the time 
of the exigent awarded, or if the king before the exigent doth 
pardon him. 

A is indi<fted of petit larceny, and upon his triAll is found 
not guilty, and that he did five for the fame, he fhall forfeit his 
gooc^. And fo it is if an exigent be upon fuch an indictment 
awarded againfl him : but he npay falfifie the fame to free hinr^ oi 
the forfeiture of his goods by fuch means as is aforefaid. Sec the 
firft part of the Inftitutes, feft. 745. fol. 391. a. 

Hte leges vitam veftram (generofa juventus) 
Inftituunt^ qua funt fugienday fequendaq; monfirawt. • 
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C A P- CV- 
OP PARDONS. 



WE have fpokcn of the royall and cftablifhing vcrnie of 
juftice ; royall and cftabliftiing I fay, becaufe jufiitia fir- 
matur foUumy by juftice the royall throne is cftablifhcd. 
We are now to fpcak of his mercy : for the fame H^ly Spirit 
faith, Miferic9rdia et vtrttas atfiodiunt regem^ et robwatwr clemeniia 
tkrtmus ejus, Mercy and truth preferve the king, and by clemency 
is his throne ilrengthcned. And hereupon is the law of England 
gi^unded, NoHfokm fapiens tfeiet ejfe rex, fed et mi/erkors^ ut cum 
Jkpientla mifericorditer fa juflus^ ^c. Quiius tamen et quaUter efi mi' 
Jerendum, doceant earn merita vel immerita per/ortammj ^c. Of this 
royall vertue we ihall fpeak the more willingly, for that (as it hath 
appeared before in the chapter of Sanctuary) all fan6tuaries and 
places of rcfiige for fafegard of life are taken away. And where 
Bra^on in the fiime place fpeaking of the kings mercy faith, Nl^l 
tarn propt'mm^ eft imperii fuam kgihus vivere^ it is to be obferved, that 
the lawcs of this realm have it\ (owe foit limited and bounded 
the king5 mercy, as fhaB appear hereafter, ^nd for as much 
as his mercy is conveyed unto his fubje£ls by his pardons, we 
Ihail now fpcak thereof, being led thereunto by the book ia 
9 E. 4. where it is holden a che/cun roy afpettt per reafiot de fin office 
a faire juftice et grace; juftice itt execution des ieyesj lie. et grace de 
granter pardons^ &c. 

• A pardon is a work of mercy, whereby the king either before 
attainder, fentcnce, or convidlion, or after, forgiveth any crime, 
offence, punifliment, execution, right, title, debt or duty, temporal! 
or ecclefiafticall : ^ all that is forlcited to the king by any attain- 
der, &c. he may reflore by his charter: but if by the attainder the 
blood be corrupted, that muft be reftored by authority of parlia- 

. ment. 

We call it in Latin perdonatioy and derive it a per et dono : per is 
a prepofition, and in the Saxon tongue is /or, or vor : as to forgive 
is throughly to remit, and • forethink is to repent, and forbear is 
to bear with patience, as it is faid, leve eftferre^ prtferre grave, 

• All pardons of treafon or felony are to be made by the king, 
and in his name'only, and are either generall or (peciall. AU par- 
dons either generall or fpeciall, are cither by a£t of parliament 
(whereof the court in fome cafes fhalltake notice) or by the char- 
ter of the king, (which muft always be pleaded.) And thefe 
againe are either abfolutc, or under condition, exception, or qualifi- 
cation : for fome of thofe pardons laft mentioned the party may 
have a writ of allowance, or take an averment in certain cafes, in 
others the party may be aided by averment only, where no writ of 
allowance doth lie. 

And firft of generall pardons. Generall pardons are by a6t of 
parliament) if any of thefe pardons be generall and abiblute, the 
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9 £. 4. 1. a. 

* Seneca, lib. de 
ClemenCia, ca. 
24. Remil&as J 
imperanti me- 
lius paretur» 

^ See the firft 
part of the Inft. 
fe£l. I. fo. 8. 
and fe£l. 646, 
647. See after 
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2J4 Of Pardons* Cap. 105^ 

fo. 7. There is court muft take notice of them, though the party plead it not, but 

* 7*^ hn"^'*" would wave the fame. But in thefc daycs the generall paition^ 
pardon-^Ro^par. ^^^® ^^ many qualifications and exceptions of offences and thifigs, 
15H. 6. nu. 31! and of pcrfons alfo, that the court cannot take notice ^f thcm^ 

»> 3j H. 6. nu. neither can the party take benefit or advantage thereof, unlefle he 

29. &c- plead it : and for that it may concern the fatety and quiet of many 

a fubje6^, we have exprefled the form of the pleading of a general! 

• This is put but P^^^^*^> ^"^ ^*^c it ^et down here in Latin : but if the offence be 
hr an example, objc<Eled in the ftar-chamber, or any other Englifli court, then it 
but care muft be muft bc pleaded m Englilb. 

taken, that what Et prced. A, per B, attomafum fuum venit^ ^c. (or in propria perjona) 

gcticrall pardon ^^ ^;^^-^ ^^^ d'iminu^ Jacobus rev nunc ipfum A. occafione pngmiJTa im- 

loever be pleaded ^ ^ / ,- '' , , . J^.^ y j j a 

the firftclaufcof P^^^'^ A^ occaficnare mn debet : quta dictt^ quod per quendam actum tn 

the pardon of pnrliament9 diHi domini reps nunc tenf* apud Wejim^ in com* Mtdd* non^ 

diCcharge, &c. bc die Fehruarii anno re^ifui feptimo^ into' alia^ inaBitai' et ftahilitum 

truly alledgcd. exiflit authoritate ejufdem parltamenti^ * quod omnes etfingulifuhditi di^i 

tion of ecncTjaf ^^^'w ^^^ii iam fpirituales^ quam temporales kujus regni Angli^y W^al^ 

words, fee L. 5. ^^^^ infularum Jemfey^ et Garnfey^ et villaf Barwic^ haredes^ fuccef^ 

fo. 47. Littletons fores^ executores^ et admini/lratores ftii^ et eorum quilihcty at omnia tt Jin'- 

cafe. Ibid. fo. 46. gula corpora aliquo modo corporata^ civitat\ hurgi^ comitat\ ridings hun» 

fbT^o "'s^*^*^* </r<f</, lathy rape^ wapentag\ vH\ vittat\ hamlet' et tithing^ et eorum 

Drywoods^^cafc. q^'^lihet^ ac fnccfjjor^ et fuccejfyres eorum^ et cujnjlibet eorum authoritate 

Ibidem 49. b. cjufdem parliamenti acquietarentur, per donor entur^ relaxarentur^ et exo» 

Wirrals cafe. nerarentur verfus diHum dominum regem^ htredes et fucc^JJores fuos et 

Lj. 6. fo. 79, 80. quemlihet eorum de omnibus prodttionibuSy feloniis^ offenjis^ contempt*^ 

cafe JjlP^i* ^^'^^fS^^fiy i^^ationibttSy injuriis^ deceptionihus^ malegeftmis^ forisfac^ 

b. Li. Keylw. turist penalitatibusy et fummis pecuniae^ poenis worthy poenis corporalibuSy 

% H. 8* 187. ft pecuniariisy et generatiter de omnibus aliis rebus j caupSy querelisyfeBisj^ 

ibid. 10 H. 8. judiciis et executiotiibus in pradi^o a flu mn exceptisy neqtte firpris* y qu^e 

to. X98. a. tcr. ^fjr ipfum dominum regem aliquo modo^ feu per aliquem modum perdonari 
potuerunt ante et ufque nonum diem Novemiris tunc ultim* praeterit* ante 

/ editionem aflus pr^ediSiiy cuilibtt^ out alicuifuorumfubJitorumy corporum 

♦ Thefe aver- £orporat\ civitat*^ bmgorum^ cotniiat\ ridingy hnndredy lathy raparum^ 
•ercef veVinaTbe ^^/^'^^'» '^^^-^^^ vrllat\ et tithing^ vel aliquorum aliorum prout in oBu 

' taken without pr^diSlo plenius cmtinetur. Et id m A* dicit quod * offetfa prttdiHa 

any writ of al- verfus ipfum in forma pradiBa objeSia mn eji in aflu pr^ediffo «f- 

low»ncc. 8 E. 4. ceptay neque forprifata, Et quod ipfe eft et tempore editionis aBus pr^e- 

L* ^^£ "^Vl* ^'^' •^'' fubditus et ligeus diBi domini regis nunc natus fub obedientia 

Tto\\o^%c%iL J^'^^ videlicet apud Weflm' preediB\ qtiodque ipfe non eft aliqua per- 

Vid. 1. 6. fo. 13, f^<^ '^ ^^o pradi^V except' neque forprfat\ Et hoc paratus efl vert'^ 

14. in Arundels ficarey unde non intendit quod diHus dominus rex nunc ipfm A, occafiine 

cafe. A cafe of pramiffa impetere feu occajionare velity unde petit judicium. Et quaH 

urton. yy^ ^^ framiffis pradiB' exoneraretury et qubd generalis pardonatio prt^^ 

diHd et allocatur^ ^c. See before cap. of Falfifying of Attainders. 

fill. 29 El. the By tlie generall pardon of 28 El. all felonies arc pardoned, bur- 

refolution of all glary excepted. Hil. 29 El. it was refolved by all the juftices, 

t c jui ices. j^^^ ^ j^g^ being attainted of burglary was excepted, for the bur* 

glary remains, and is made moreapparant by the attainder, and the 

offence of burglary is the foundation. 

The nroft beneficiall generall pardons for the fubjcft were thofe 

of the fift, and thirteenth years of the reign of queen Elizabeth, as 

by comparifon of thofe with others, will to the judicious reader 

, eafily appear. The beft generall pardon in all king James time, 

was that of ths '21 year of his reign, as by comparifon of thai 

.witi 
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,wkh any of his former, will evidently appear, and were too long 
here to be rehearfed. . ^ 

And now of particular pardons. No particular pardon, belt at HII. 26 E. 3, 
the coronation, or any other, of any offence or offences whatfoever, ^**'^?J" '«^ ">*• 
.that is abfolute without any ♦ condition, &c. need any writ of al- * h/^ ^J',^ » 
lowaucc, but when the pardon is conditional by force of the aA thisWtuic ex- 
of 10 ^. $p cap. a. there a writ of allowance out of the chancery pounded, and 
teflifying that the condition is performed, viz. furety found accor- this aft extend 
ding to that aft may be liad, or the party may plead the finding of JJ^^J^^^Jj^"^^ 
furety, &c. and vouch the record. Rot, pat. 21/1- 

The mod large and beneficiall pardons by letters patents, that \\y anno 1 R. u 
we have read, and doe remember, were that to William Wickham Rot. pat. izFeU. 
biftiop of Winchefter (for good men will never refufe God and 21 H. 8. great 
the kings pardon, becaufe every man doth often offend both of g^^^^'^^cms 
them) and that other to Thomas Woolfey cardinall, which arc iitticoknces ire 
learnedly and largely penned. fooi* forgiven. 

But let us turn our eye to ancient charters of pardon, and con- Hi). 29 E. i. 
fldcr well of them. . , ., HerefoH^^ 

Etlwardus Dei gratia rex j^nglite, dominus Hihtrnia^ et dux Aquit\ \q\^^^^^^^ 
$mnibus halivis ctjidelihus fuis^ ad qua prefentes Ira* pei-vtnerrnty Jalu- perpoint, &c* 
' tern, Sciatis quod pro bono Jerviti^ quod Johannes Ckaumprona de 
HiomtOH in Pickeringjy inpartibus Scotia nobis impendit, perdonavimus 
£i/eaampacis mftra^ qurt ad nos perttnet * fro morte IfabelU^ qutm- Mt appe»eA by 
dam uxoris fua, unde indiaatus eft^ et firmam pacem nojlram ei inde ^/kmS hlrUr 
concedimus. It a tamen qmd Jitt reHo^fi quis verfu^ eum inde loqui vo- infortunUm. 
ducrit. In turns ret tefiimonium has liter as noftras fieri fcimus patentes. 
Tefte me ipfi apud Rouhjhurge^ nono die Febt\ anno regni nofiri trice- 

Jint0% T>«!*k 1 A^ 

Edwardus Dei gratia rex JngU^y dominus Kibemia^ et dux Aqui- ^„^J"JJ.*^ 
iarC\ omnibus balivis et fidelibusfuis^ ad quos pro'fentes liters pervenertfit^ ^^ Hugoni de 

/alutfim, Sciatis quml pro bono fervit'io auod Gaff, films Mlarnum in par- Bnuad, et J». 
iibus Scoiia impiudt^ perdonavimus eidcm Galfro.feaam pads ndfira hanne Ncprunt 

[^u^e ad nospertinet, de homicidiis, roheriis, latrociniis, fraffionibus domo- f^^T^^^!^ 
lumyfeUmis et aliis tranfgrejiomhus contra pacem r.ram, in regm nro. j^f^f^^** 

/a^is, unde indlHatus eft, et fimiViter tranfgrejionem quam fecit ab ^j g\ ,^ 
eccltfia de ^alford, in quia aliquamdiu pro fimore inimicarum fifium fe 

' tenuit fugiendo, et fe fecundum legem et c^Juetudinem regui mfiti jufii* 
ciar* non permittendo, et etiam utlagariam, fi qua in ipfitm la occafimi 

fuerit promulgata, et firmam pacem nofiram ei inde cmcedimus. If a 
tamen quod fiet reao in curia mfira, fi quis ver/us eum loqui voluerit de 

'homicidiisy roberlis, latrociniis, fraaionibus, felmiis et trcinfgrejpombus - 

jpradi^is. In cujus ret tefiimonium has litei-as nofiras fieri fecimus pa- 
tentes, Tcfie me ipfo apud Linujcu vicefimo fecundo die Januarii anno 
regni nofiri tricefimo, pa' bieve de privato figillo. • i.a j r 

• It appeareth by this record, that the laid Jeffry was indifted for 

the death of a man, and of divers burglaries and felonies, and 

being thereupon arraigned prayed his qIgt^ y fed Jalvo fibi priviiegio 

cUricali pofujt fi fuper patriam^ and was lound not guilty,^ &:c. in 

the proceeding whereof, there was manifeft error, and obtained the eForAlsword 

faid pardon. Herein divers things are obfervable: firft, that the homicide, fee In 

pardon is de • hmic^tiisy and not de murdris, neither have we ieca tht chapter of 

;any pardon of murder by any king of England by cxprefFe name. [^^"^''^ 

^econdly, by thefe ancient words the king doth p;irdonfeaampatis ^^^^ rt^e%L 
imftr^y qua ad im pertinet de homlcidiisy ^c, et fimam pacem nofiram - Northumb. 
' T 3 ei 5 £.4.28. 
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W iMje etmtAmu. This Je^a pacts is by indidment, which is the 
hmgs fuit, and^ u it were, his declaratiop. Thirdly, that the king 
of ancient time did not pardon homicidtum^ ^r. but feitam fa€i^ 
tfftra fiuf adms fjtrtwet de hemiciSis, &r. yet when he pardoned, 
and releafed the fuit or mean, viz. fiilam pacis^ &c. the offender 
was difcharged of the homicide it feif, in JUhus il'ts, but at this 
day the offence it felf is pard(»ned, which is the fureft wayj 

The king brought an a^ion of debi upon an obligation, the 
defendant pleaded mi ejt faBun^^xA at znifi prius it was found 
the deed of the defendant ; and before the day in bank* the king 
pardoned the defendant all debts, querels, &c. and after the king 
had judgement, and fued out execution, and the defendant came 
and pleaded the pardon, and it was adjudged that in the kings cafe^ 
he might plead the fame, though he had no day in court, becaufe 
he could not have an audita querela^ or a fcirefac* againft the king, 
and therefore if he could not plead it, he mould be without remedy,, 
but againfl a~ common perfon he could not plead it, becaufe he 
ou|;ht to have an audita querela^ or a /cire fac*» And in this cafe 
it IS obfervable, that albeit by the judgement a new title to the faid 
debt i^ accrewed to the king of record after the pardon, the ob« 
ligation at the time of the paraon being but a matter in fa^Gt, yet 
for that the obligation was the * foundation of the debt, and the 
matter whereupon judgement was given, and by the pardon the 
debt due by the obligation was extinct, the judgement thereupon 
cannot bind, but is to be avoided by pleading tho pardon. 

What things the king may pardon> and in what manner, and 
what he cannot pardon, falleth now to be treated of^ 

^ In cafe of death of man, robberies, add felonies againft the 
peace, divers ads of parliament have reftrained the power Qf 
granting charters of pardons. Firft, that no fuch ch^rttrs fhall be 
grantedbut in cafe where the king may doe iLby his oath. * Se« 
condly, that no ipan ihall obtain charters out of p^riiament, and 
accordingly in a parliament roll it is (aid ; (for me peace of the 
land it would much help, if good juftices were appointed in every 
county, if fuch be let to mainprile doc put in good fareties,'as 
efquires or gent, and that no pardon were granted but ^y partia<« 
ment.] Thirdly, for that the king hath mnt^d p^rd^ns of felox 
nies upon felfe luegeftions, ^ it is provided, that every eharter of 
felony which A^alTbe granted fit the fug£e{tiQn of anv, the nam^ 
of him that maketh the fuggeftioa fhaube comprUed in the char« 
tor, and if the fu^eftion be^und untrue, the charter ibail be dii^ 
allowed. And the like provifion is nuide by the Qatute of 5 H. 4, 
cap. 2. for the pardon oJF an appro verv 

4 Fourthly, it is provided that no charts of pinion for murder^ 
treafon, or rape, ftall be allowed, &c^ if they be OOt Ipecified in 
the fame charter. 

Before this ftatute of 13 R. %. by the pardon • of all felonies^ 
treafon was pardoned, and fo was murder, icc^ ^ At this day bv 
the pardon of all feloni<es, the death of man is not pardoned^ 
Theie be excellent laws for direflion, and for (he peace of the 
rpdm. f Bqt it hath been conceived, (which we wiU not quef- 
tion) that the king may difpenfe with thefe laws by a m» ob0mif^ 
be it generall or fpeciall, (albeit we find not any fuch chufes oimm^ 
o^jfaa^^ ^0 difpo6.fi; with anjr of th^fe ilatut^S| bi^t a( ^ timtA 
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thefe fhtutes are excellent inftrudtions for a religious and prudent 
king to follow, for in thefe cafes, utjummce potefiatis regis eft poffe 
fuantum ycUty Jic magnitudinis eft velle ftantum po0t. Hereof you 
may read more in jullice Stanford, lib. 2. cap. 35. in divers places 
oT that chapter, of. his grave advice in tliat behalf. Molt certain 
it is, that the word of God hath fet down this undifputable generali 
rule, ^ (^uia non profertur cito cunira malos fentcntia^ filii h.miHum ftne 
timore ullo perpetrant niala. And thereupon the rule of law is 
grounded. ^ Spes impunMtii continuum affe8um trihuit deVmquendL 
£t venia fdcilitas Incentivum eft deliaquntiii. This is to be added, 
that the .intention of the faid a^ of 13 R. 2. was not that the kii:g 
fliould grant a pardon of murder by exprefle name in the charter, 
but becaufe the whole parliament conceived, that he would ntvcx 
pardon murder by fpeciall name for the caufes aforefaid, therefore 
'was that proviiion made, which was (as in other cafes 1 have ob- 
ferved) grounded upon the law of God, QuicuH^e cfudetu huma- 
ftumfanguinem^fundeturfanguii iUius ; ad imaginem jquippc Dei creatus 
^fi hosno» Nee aliter expiari poteft^ mft per ejus fanguinem^ qui alierius 
Janguinem ^uderit. And the words of every paidon is after the- 
recitall t)f the oiFence, Nos pietate motiy (sfc. See before in the chap- 
ter of Murder, and in the fecond part of the Inftitutes, flat, de 
Glouc. ca. 9, and the Regifter, fo. 309. pardon of the king, de 
morte /<r infortumum^ fc defendaido^ vel per lunaticum^ vcl per fu^ 
riofum* 

By the ancient and conftant rule of law, Non poiuerit rex gra- 
iiamfacere cum injuria et damno aliorum ; quod autcm alienum efi^dare 
fionpoieft per fttam gratiam. 

In an appeal of death, robbery, rape, &c. the king cannot 
pardon the defendant, for the appeal is the fuit of the party, to 
have revenge by death; and whether the defendant be attainted by 
judgment, &c. or by outlawry, the pai-don of the king fliall not 
difcharge the defendant. * In an appeal, the defendant wages bat- 
lail, the plaintif counterpleads, for that the defendant brake pri- 
fon, if the king pardon the breaking of prifon, the counterplea 
fails i iiote the breaking prifon is a collateral ael: and yet in di- 
vers c^Lfcs at the only fuit of the party, when the defendant either 
•y the common law, or by any llatute (befides the reftitution, or 
Am mage of the plaintif) is thereby alio to have an exemplary pu- 
nJlhment, the king may pardon the fame. For example, in an at- 
taint by A. againff the party, and the petit jury; againft the party 
to lave rellitution, this the king cannot pardon : againft the petit 
jurj, by the common law that they fliould lofe liberam legem^ 
theij wives and children caft out of theiir houfes, their houfes 
waihd, their trees proftrated, their meadows ploughed up, their 
goodi and chattels feifed, and their bodies taken, this the king 
may pardon, becaufe it is a puniflmient exemplary to deter 
;>i^hers, ai^i tendeth ijot to the reftitution or fatisfadtion of the 
)laintif.* -^ 

Now to takean example upon a ftatute: De pueris mafculisftve 
Jfmiilis, (quorum matitagium ad aliquem pei'tineat)^ rapiis et abduffi^ 
J. ille, qui raphil non habensjus in maritagio, licet pofimodum reftituat 
pattm non maritatum^ vel de maritagioy fathfecerity puniatur tamen 
p^ irofifgrejime per prijonam Juorum annorum. In this cafe the party 
fcng fatished, the king may pardon the imprifonmeot by two 

T 4 j'ears, 
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years, for that was added as a puniihment exemplary, funiatuf^ tdt^ 

And this doth notably appear by a charter of paraon which king 
Pafch. 34E. i^ ^* ^' iTiade after this ftatiite. Rex Je grat'tajuafpecidll perAnanit 
Coram rege Rot. Gi^ditJut^ quafmt uxor RtSerti de fValdiJch^ id quod ad ipjumtttttnet^ 
'xo Kane, in de tranfrrejjlime quam if/a Goditha fecit Jfgatkr^ aua fait uxor jokami^ 

"^Jd ^"''"^ 4« de Waldifih de Mam, rapiendo et ahductndo jdannem JU' et hitredem 
**' • Johannis de Waldifck infra tetatem exifentem^ cujus maritag ad if/am 

oTtheloftitu^^ -^/rMdrw peitin\ unde ipfa Goditha coram domino E. quondam r^e 
W. %, ca. 35. * '^gli^ patre ipfius regis con%H^a fuity et per ccnjideraiionem cur' didi 

patris prifona adjudicata per biennium ibidem moraturOy et etiam tem'% 

pus imprtfonamenfi quad adhuc reflat de hiennio pradiSlo. Ideo vult idem 
* Nota de eo ^g^ quod pr^fata Goditha * deeo quod ad ipfum pertinet pro tranfgrejjune 
Stfdn'st '***"* pradiSlafit quiet a, et qubd a priftmapradida^ f pro eo quod ad ipfum 

regem inde pertinet, et non alia de caufa detineatur in eadem, delibere-^ 
Anno I E. ^. iur. Tejte rege apud Weflm' 8. die Maii anno regnifui primo, Ideo 

ipfa Goditha rnde quieta quoad he, quod ad dominum regem inde per* 

tinet, (*fc. 

Sec more of Ihis matter, 3 El. Dier 201, 202. 9 El. Dier 26 1^ 

Mufgravcs cafe, 16 El. Dier 323, Taverners cafe. 
Trxn. 40 £1. The defendant in an appeal of murder upon not p;uilty pleaded^ 

aMcaTde rour- ^^^ found guilty of manslaughter : and it was refolved by the juf- 
dro. Inter ^l^^s wpoH Conference between them, that the queen might par, 
Shugborough" & don the burning of the hand, for that is no part of the judge- 
3?ug^in8. ment at the fuit of the party plaintif in the appeal, but it is a col- 

^'- S« f^. 50. & lateral!, and exemplary punifhment inflicted by the ftatute of 4 H. 7^ 

^ * ' ' In fome aiftions wherein the fubjeft js fole party (as appearcth by 

that which hath been faid) fome things the king may pardon : fo on 

tjie other fide, where the king is fole party, yet fome things 

thene be, that he cannot pardon. As for example ; for all com* 

mon nufances, as for not repairing of bridges, high- ways, &C. 

3^-3Aff.445- the fuit (for avoiding of multiplicity of fuits, which the law^ 

i i'^ H e'*!*. ^b^orre, and that nulli magis tueri rempublicam cr^ditum eft quan^ 

per Fortefcuc. ^^iO *» given to the king only, for redreflTe, and reformation 

37 H. 6. 4. b. thereof, but the king cannot pardon, or difcharge either the nur 

I'l. com. 487. in fance^ or the fuit for the fame j for, as Brafton faith, Kcnpoterit rex, 

NichoU cafe. ' gratiamf^erc cum iitjuria et damno aliorum. See Glanvill li. 7. cap. 1 7. 

vcrf. finem. 

r ^^g 1 The cuftomcr albeit the bond and furcty be made to him ftr 

A E 4, fo i II. ^^^ importing of bullion according to the Ihtute of 14- E* 3. cap.i; 

* ^ ' 3rct cannot hp releafe it, quia pro bono publico. If oncV bound n ^ 

11 H. 4. 4?. recoghiffince, &c. to the king to keep the peace againft anotheiby 

37 H. 6. 4. b. name, and generally all other lieges of the king ; in this cafe, be- 

2 H, 7+10. b. fore the peace be broken, the king cannot pardon or releafe^ lfe« re- 

eognifance, although it be made onely to him, Secaufe it is fcr tl» 

^)enefit and fafety of his fubjefts. 

i H. 7. 3. After an a^ion popular be brought, tampi^o domir.^ tegt, qu^m irti 

37 M. 5. 4. J^ipfi, according to any ftatuti, th^ king cannot difcharge but his 

J^'^ mft^cM. ^^'" P**^' ^^^ cannot difcharge the informers part, be<.aufe by thi 

tilur^elatoK, ^"Pg'"g pf ^'^^ adion he hath an intereft therein 1 hut before adioi 

ic. in fine brought, the king may difcharge the whole, (* unleflc it be pro, 

• 3 H. % c, 11. vided to the contrary by the ad) becaufe the informer cannot Drir| 

^^* a^ a^ioa or information originally for his part only, but jniifk pji 
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fue the fiatute : and if the aAion be given toVie party grieved* the 
king cannot difcharge the fame. 

All fuits in the ilar-chambcTy though exhibited by the party, are 
informations for the king, and the king may pardon them, but after 
judgement (and dammages, if any be given) and cofis taxed, the 
king cannot pardon them. 

^ And that party which infbrmeth nbt the king truly, b not 
worthy of his grace and fotgivenelTe, and therefore 6xhst fuppreffio 
vert\ or exprf^ofaifi doth avoid the pardon. 

^ A man commits felony, and is attainted thereof or is abjured 
for the fame, the king pardoneth him the felony without any men- 
tton of the attainder, or abjuration, the pardon is void. ^ nut if a 
man be attainted of burglary, and by the gencrall pardon all fdo- 
nieb, Sec, are pardoned (except all burglado^} the attainder and 
burglary be excepted, as before is faid. 

The king pardoneth to A. a felony wherebf he ftandeth indicted, 
or indited a(nd attainted, &c. and in truth he is notindidted, nor 
attainted, &c. this is txprtjfio falji^ and maketh the pardon void. 
A is outlawed, and the king pardons him the outlawry, and 
all his goods ; it is void for the goods, for he mud have a grant 
of them, ^ 

If a man be indifted oi felony, and the king reciteth the 
fame, and pardoneth the felony contained in the indidment, and 
all outlawries thereupon, if any be, this is a good pardon of the 
outlawry, though it be doubtfully aUcdgcd, and the king not certain- 
ly informed. 

• The king may pardon one convift of berefie, or of any other 
offence punifliable by the ecclefiafticall law. In all proceedings 
in the eccleiiailical court ex officio^ the king may pardon the of- 
fence. The king may alfo pardon piracy upon the fea ; but by 
wljiat word, and in what manner, tee before in the chapter of 
piracy. 

• All the jv ilices of England being affembled at Serjeants Inne in 
Peetftreet, when I ferved queen Jiliz. as her attorney general), I 
moved this cafe unto them^ A man feifed in fee of two mannors, 
the one holden of the queen by knight fer vice in capite^ and the 
other holden of a common perfon, aiieneth both, and the alienee 
fueth out a pardon for both, in which pardon the wwds are, qu^t dc 
mo6ss taiintur in capite per fervic^ militare^ ut dicitur^ and after this 
pardon being tranfcripted into tne exchequer, procefle goeth out 
)lgainfi the alienee, who pleadeth the pardon, beginning his plea 
thus, (^uiius le^is et auJiiis iJem Jl* furitur fe cmre pramijpfrm^ 
gravittr' vcxatum et inquittat* fore^ et hoc minus jujie: quia dkit qwa 
€mdem domino, regina fir literas fuas patentes^ €pV. and plead the let- 
ters patents of pardon, as they be with the faid claUfe oiut dtcitur^ 
and after he aiieneth the n>anor which in rei vetitatej was not 4iol« 
den : the queftion was, wliether the fecond alienee m^y plead the 
truth of the matter or ought to be concluded by the pardon and 

gea of the firft alienee. And firft the juftices had confiderationof 
e books in 29 AflT. pi. 38. 461 E. 3. 33. PI. com. 398. 7 E. 6. 
iit. Eftoppel. Br. 222. And in the end it was refolvcd by all the 
juftices^ that the pleading of the pardon or of a liccnfe, as it is, is 
^ Uo conclufion for no more then the pardon or licenfe being not po-* 
ptive oi" affirmative, but /'t/ dicitur) is a conclufion ; no more is 
" ' "the 
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tha pkadlag of them with the claMfe of (ui dkiiur) any concluiofi. 

And coiidufions ihall not be wrought by inference or impiicatioa 

df % thing ihat ]» not direftly alledgf^ But if the pardon or licenfe 

h^d been affiranative and dired without the claufe, ut dUiiar^ it had 

been a conclufion, and fo had the pleading thereof been aifo. Laft- 

ly, it was refoived, that in cafe of the piution or licenfe with the 

ckufr^ ittdtdtw; if the part^r confefle the tenure that plead the 

fame: as to iay, Ante a verutitefly that the land is holden by knights 

fervice in cafiUy and plead the pardon or licenfe, this flialL con- 

elude: and toOle of tne barons faid, that according to thefe re» 

folutioiis it hath been ufed in the exchequer, and many prefidents be 

there accordingly : and by thefe refolutions the books aboveiaid 

fliali the better be underftood. 

H ^ If the king releafe to A all debts, and in tmdi A and B be 

li E. 4.46. indebted, this (hall not difcharge B: but otberwife it is in the> 

sR.V4.lib.5. cafe of aful^A, for in that cafe the releafe to one difchargeth 

lb. 56. both. 

If one be indebted to the king, if the king pardon or releafe the 
debt, the adion and futt for the debt is difchai^ed, and if he pardon 
or rdeafe the a£tion and fuit, the debt is^ difcharged ; and fo it is in 
both thefe cafes in the cafe of a fubje£t. 
»2 AC fl. 57* A man is indited of trefpaile and outlawed at the fuit of the 

king. Rex parduuwit utlegariam in eum piMndgat\ et auicquiJ^d eiait 
ftriinet, and notwithfhindiAg the defendant (hall make fine, for it 
feemeth that thefe words, ^uicauid ad turn peninety without any re- 
ference, are too generall to difpenfe with the fine. 

We finde alfo a difcharge of further proceeding direded to the 

judges of the courts 4icc. (not by any pardon of tl^ offence) but by 

the kings acknowledgement under the great feaie of the parties in* 

nocency, with commandement to the judges, that in the former 

proceedings and proces, &c. they fhall ahogether furceafe : where- 

upon the court will aw ard that the party fhall gojine dicy and that 

there fhall be no farther proceeding againfl him : as taking one ex- 

Ptfch. 4 E. 3. ample for muny. William de Melton archbifliop of York was ac- 

Coram rese. cufed in the kmgs bench cwam rege et c9uciIio/ttOj in ofsao 3 £. 3» 

fot. 3S. for adherency to%dmond earle of^Kent in his treafons, whereuntor 

the archbifhop pleaded not guilty ; and after two writs of venire 

j^. awarded* the kins dire^oi his writ under the great feal to tlie 

judges of the kings bench, to this efFeA. Licet *venerabiUs pater. 

Wiilielmm archiep^ewpns Ehntmy et Stepkamu Ltmdm epifc^pus^ per 

dtverfahr^ia mjtra coram mbis ad feHam n»firam implaciteietur de «» 

pmd i^ Bdmundc nuper comiti Kantt^g adkafiffe debuerant ■: ^ia tamen 

fradiH* OfckiiMopms et epifcepus de adhafone prediil, itnrnhm immunes 

repmtamus : vokj mandamus^ quod placitis pradi^is, coram nobii nlte^ 

fiius teuen* omnen^Juper/edeatis. Tejie me t^o apud Wefim* la die />*- 

een^^ anno regni nsfiri 4- The award -of the court that is gi vea 

thereupon, is very obfervable, w«. Cujus brevit pratextu^ confideraium 

efiy quodpnedii^, archiepifcopns eat inde fint dis^ ^c. Et ulterim non 

froeedatur^erjits'enm* 

f afch. 4 C. V Stephen Gravefend bifhtop of London was charged with the fame 

Coram «ge. offciice in parliament, anno 3 E. 3. whence by order of parliament 

m* 33. ^ the matter was referred to the kings bench to be tried, where he 

pleaded not guilty, and after was difcharged ut/upra^ by the fame 

wriu . Thefe men (it jnay be) thought that the taking of the pardon 

3 • , fhould 
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fhould be an itTipIyed confeffion of the fauh, and therefore vent a 
new way: but no man that is wife and well advifed will refnfe God 
and the kings pardon how often fo ever he may have it ; for there 
is np man but ofFendeth God and the king almoft every day, and 
the pardon is the fafefl and fureft way. 

It a man be indited of felony, and found guihy, and being in 
prifon the kine may under the great fcale reciting the offence, &c. 
retain him to lenre in his wars on this fide or beyond the feas : this 
charter he may plead, and the court ought to allow'it. As for ex- 
ample : Quidam indi^atus dt fehmiay et inde culp, dicit guod rex 
4um ctnduxity et inde prcducit cartam^ fubd rex eutn conduxit in vafi. 
in exercitu, et di^a carta allocata fuit per curiam. But a protection 
lyeth not in that qafe ; becaufe a protection is a formed writ, and 
cannot have fuch a recitall of the truth of the cafe : and • writs of 
protection lye not in cafe of felony, nor is it to be allowed to any 
that is prifoner to the court. 

^ One indicted of felony, without any learned councell, (hewed 
forth a charter of pardon which was difcordant ta the indictment, 
and alfo to ,his name ; and becaufe the court perceiv^ that it was 
the kings meaning he ihould be pardoned, he was remanded to get 
|i better pardon. 

« What things be requifite to a pardon of outlawry, fee the flar 
tuteof 5 E.3. cap. 12. 

* When the parties defendants appeared to the court to te poore, 
and were to be amerced or fined, the entry of ancient time was, 
terdonaniur perjufiic* quia pauperes. 

• It is obferved that repeals by parliament of pardons lawfully 
and duly obtained, have been feeds of great difcontentment, and 
of eviil event. 

' Qencrali pardons have been often granted at the petition of the 
commons, for they know beft, where the fhooe wringeth them, 
and wherein, and how they are to be eafed. 

So odious was perjury, that by the law of God it was not to be 
pifAoXLp^ ; JV400 mifereberis ejus^ &c. 
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TR £ R £ is another work of grace and mercy, that is, when 
apy man or woman being attainted of high treafon, petit 
tr^fon, or felony, (whereby the blood is corrupted, &c.) or his v 
0rher heir is reftored'. 

And feeing we have formerly fpol^en how far, and to what in- Sec the firft paij 
tent in thofe cafes, the king of his grace may by his charter of "i^^^ Inftitutes, 
pardon reftore the party : we fliall now treat of the reftitution of ^gl 6 647 74 
the delinquent, or of his or her heirs by parliament. Attainders vid. cap. Par- 
01ight to be had upon plain and direft evidence, (as before is faid) don. fol. 233. 
^ if the party be executed, 'reftitutipa may be had of his lands, 

&c. 
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fccofi4um ^ttid» 
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Reftitvdo in In* 
Msrom. 



Brit, €#. 13. 
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t An example . 
of reftUutJon in 
b^ood only. 
1 1 H. 4. nu. 41. 
i3H.4.nu. 19, 



lec. but' not of his life. Generally, Reftituere nihil 4iliud e/, quan 
* in pififtitmm ftahtm redncere* 

Of reftitutions by parliament fome be in blood only, (chat is to 
make his refort as heir in blood to the party attainted and other his 
ancefiors, and not to any dignity, inheritance of lands, &c*) and 
this is a reflitution fecundmn quia, or in part. And fome be gene- 
rail reilitutions, to blood, honours, dignities, inheritance, and all 
that was loft by the attainder : iind that is reftitutio in integrum^ with 
an addition fometimes, that it fhall be lawful! for tb< party reftored 
and bis heirs, to enter, &€,. Of the firft you may rcaae in Dier 
10 Eliz. fo. 274. in Petition : and Rot. Par. 23 Eliz. of the earl of 
Arundel, &c. 0( the fecond you may reade i^j £. 3. tit. Peti* 
tion 2. 3 H. 7. fo. 15. a. laH. 7. 22, 23. pi. com. fo. 175. 
Ror. Par. 13 H. 4. nu. 20, &c. Of both of them you may 
reade plentifully in our books, and parliament rolls, and in di^ 
vers of them with addition of entry. See z H. 8. Kelw. 1 54. 
Sir William Oldehalls cafe, 4, H, 7. 7. Lo. Ormonds cafe. Rot. . 
Pari. II H. 4. nu. 42. Rich, de Haftings cafe, and Kot. Part 
14 £. 4. nu- 4* Sir Joh. Fortefcues cafe^ attainted of treafon in 
I £. 4. &c. 

And the reafon wherefore the king may by his charter pardon 
the elocution, and reftore the party or his heirs to the lands for- 
feited by the attainder, and remaining in the crown is, for that 
no perfon hath thereby any prejudice ; but to make • reftitution of 
his blood he Cannot do it, but by a£t of parliament, beq^ufe it 
ihould be to the prejudice of others. 

In cartis heifignafa^ienda eft interpretation in fimdatimiius domyufrt 
religiofarum^ ho/pitalium^ et aliorum opetum charitatis benignior^ in 
teftamentis magis henigna^ in reftitutioniBus henigniftima. * For it iS 
holden in our booj^s, that in reftitutions the king himfelf hath no 
favour, nor his prerogative any exemption, but the party reftpred i# 
favoured. 

^ king H. 3. was intitled, &c. to the lands of William 4e Albo 
Mohafterio by his attainder, and granted the fame to Rojb^rt de 
Mares and his heirs, donee eets reddiderit reSlis heredlhus per voluntas 
temfuamyvel per pacem. And albeit at the making of this grant 
William de Albo Monafterio (being dead) could have in rc- 
fpeft of the attainder aftd corruption oi bl9od no- right heir; yet 
becaufe it was to make reftitution, it had a moft benigne interpre-^ 
tation. 

« William Lo. Zc^ucheof Mortimer «nd Flianor his wife prayed 
to be reftored to their land of Glannor and Morgannon in Wales, 
the manner of Haveley in the county of Worcefter, the mannor of 
Teukeibury in the county of Glocefter, being the inheritance of 
the faid Elianor : who by the extort means of Roger late earle of 
March, were inforced to pafle the fame to the king by fine, in con- 
fidera,tion of ten thoufand pounds the king reftored them thereto z» 
in their former eftate. 

• Henry Courtney marquifle of Exeter and earl of Devon, hav- 
ing iflue Edward Courtney, his only fonne, was attainted of high 
treafon by the courfe of the common law in anno 31 H. 8. and in 
^the fame year was alfo attainted by a6t of parliament. Qj^eeii' Mary 
by her letters patents bearing date i8th Sept. tfww i. regnifui grant* 
cd the mannors of P and O, &c. in the county of Devon, &c. to 

* the 
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the faid Edward Courtney and his heirs: tnd afrerwarrfs 5 OihBrh 
in the fainc year, at a parliament then holden, the faid Edward and 
his heires were from thenceforth by authority of that aft reftored 
and inabled only in blood, as well as fonne and heir of the iaid 
lord marquifle his father, as to ail and every other coUaterall and 
iineall anceftor and anceftors of the faid Cdward; And that the fo- 
verall attainders againft the faid lord marquifle for the attainder of 
the faid lord marquifle be not in any wife prejudicial! or hurtful! to 
the faid Edward or his heirs for the corruption of the blood only 
of the faid Edward, but that the feverall attainders and either of 
them be againft him and his heirs for the corruption of biood only^ 
utterly void. Provided always that the laid aft, ne any thing there- 
in contained, fhould not in any wife extend to give any benefit or 
advantage to the iaid Edward, ne to bis heirs, to demand, claime, 
or challenge any honors, caftles, &c. ne any other hereditannents 
whatfoever whereunto H. 8. and E. 6. or either of them was en- 
tituled, or ought to have and enjoy by reafon of tliefaid feveral at- 
tainders of the faid late lord marquifle, or of either of them. Ed- 
ward Courtney died feifed of the faid manners without iflTue, r8 
Septemb. annis 3 and 4. Ph. h Mar. and Reinold Mohun, Alex- 
ander A rundell, Joha Vinian the voungcr, John Trelawny Efq, Mic35&s6EI. 
and Margaret BuUer widow, were nis collatem coufins and heirs : 
and whether the faid reftitution extended to the heirs collateral! of 
the faid Edward, was by the queens commandment referred to the 
confideration of the two chief juftices Popfaam and Anderfon, Pe- 
ryam chief baron, and to Egerton attorny, and to the folicitor ge- 
nerall. And it was refolved, that by resdon of the attainder of the 
lord marquifle, if there had been no aft of reftitution, the heirs 
collateral! of the faid Edward could not have inherited to the diid 
Edward, in refpeft of the corruption of the blood wrouglit by the 
faid attainder only : hereupon it was objefted, that when it was en- 
afted by the faid ^ft of reftitution, that the faid Edward and his 
heirs ftioutd be reftored and inabled in blood only as fonne and heir 
to his faid father, as all his ancisftors lineal! and collaterally that 
the faid reftitution extended only to his heirs lineal!, for other heirs 
^e could not have as long as the faid attainders of the marquifle 
ftood in force, and the words of the aft of reftitution to Edward 
and his heirs, ifiight be fatisfied with the heirs lineal!. And upon 
due confideration had of the cafe, it was (una voce) refolved by 
them all, that <:o]Tuption of blood 1$ a diftinft penalty inflifted br [ 24^ ] 
, law ; and that the faid aft of reftitution did extend to the heirs col- 
lateral! of the iaid Edward, (having no heirs iineall) as to the 
cleering and reftoring of the blood, and avoiding of the corruption 
thereof: and that it had been fufficient if the aft had reftored and 
enabled him in blood only as heir to his father, thereby he and his ^ 

heirs, as well collateral! as Iineall, might make their defcent or re* 
fort ^om the marquifle (for there was the fto» and corruption) and 
from all other the anceftors of the faid Edward, lineal! or collateral!, 
and ex abundanti the other claufe alfo is added, for the mor^ mani* 
fe(lation hereof. 

Margaret Plant^genet was daughter to George duke of Clarence 
attainted of high treafon by aft of parliament 17 E. 4. and After of 
Edward ear! of Warwick, only fonne of the faid George, and Ifabel 
ddeft daughter of Richard 'Neyil earle of Warwick and Saliibury : 

wfe'cb 
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wllidi Edwwl was attaiBtcd of high treafon .in aim i J H. y. before 

John Eafle of Oxford then being high fle\^'ard of England. The 

Sttratede5H.S. vaSA Margaret was by ad of parliament amto 5 H. S* reftored to the 

aot 'm prist. fiyle^ date, name, title, honour, and dignity of the counteflTe of Sa« 

)ifi>ury, (Ihe was the left of the iirname of Planragenet) which ^€t 

is very well penned^ and worthy the reading for many refpeds, and 

the preamble thereof, inter alia, 

t4R. a. no. 36. B,|s of rcftitution may begin in the parliament, either in the 

hpufe of commons, or in th'e lords houfe. 

• Rot. pir. • There be alfo other kinds of reft itutions to be treated of amongft 
2% E. I. nu. II. the pleas of the crown, as reftitution of eoods upon an appeaF, 
ef LibertiM. whereof you (hall reade in Stanford with this addition. Vide lib. c. 

Stanf. pUcor. re. 

lb. i6s, t66, '"°' ''^' ^' ^' ^' 4* ^®* 

167. 1S6. 66. ^ And by the ftatute of 21 H. 8. cap. ri. reftitution is to be 

10$. X07. granted upon an indi<^ment, Sec. For by the common law the 

r. N. B. 66. a. pjuf-ty ihouid not be reftored to his eoods upon an indi&ment (be- 

^ai H. 8. cap. caule it is the fuit of the king) albeit the enqueft found that the 

tt. %% £. 3. party had made freih fuit. But reftitution was to be made upon an 

cor. 460. appeal which is the fuit of the party. 

Stmf. 167 a b ^ Stanford alfo fo, 167. a. b. whereunto you may adde Lib. 

Lib* 5* fo. izb[ 5* ^^' I ^^' ** ^ ^^^* ^' ^^* ^o* where you fliail finde, that though 

Ub. I. fo» 8^. this ftatute of 21 }}. 8. fpeak only of the party robbed, yet his 

executors are within the ftatute, and fo are his adminiftrators. For 

it is a beneficiall law, and giveth a more fpeedy remedy to the 

party robbed. Sec. then the common law gave by way of appeale, 

and tb&rcfort ought to be conftrued beneficially. 

rN.B.66. a. f^jg the Rcgifter, 68. b. that in fome cafes when the king 

8 E. 1. tit. For- ought ex merito jufiiM to make reftitution to the party: yet fof* 

3 E^T cor. 36 c. *^^ honour of the king the writ faith, Sine dilatime^ refiituas de 

Vii4oE.3. gratia n^ra/peciali^ which derogate nothing from the right of tb* 

i|2.1ib.5vfo.i20. fubje£t, when right is accompanied with grace. 

^« «"a"^** Laftly, there are other lawes concerning reftitutidns of another 

Sec the fc^ond^* kind. « As by the ftatute of 8 H. 6, reftitution is to be made, 

partofthelnftlt. when he that hath any eftate of inheritance or freehoki is diileiied 

cap. 8. H. 6. by forcible entry or forcible dcteyner. * By the ftatute of 3 x Eliz. 

cap* 9*. there ftiall be no reftitution by the ftatute of 8 H. 6. upon an in* 

- JJ^*'^"?"* diament of forcible entry or forcible deteyner, where the defen- 

Yide4 Marwe, ^^^^ j^^^^ ^^^ ^^^^^ ^j^^j^ ^^^^ together before ftie day of fuch 

* Dier 141. indl6lmertt ^ in quiet pofteilion, and his eftate not ended, according 

to the true meaning of a provifo in the (kid ftatute of 8 H. 6. as it 
' is declared by the uiid a6t of 31 Elizabeth. 

By the ftatute of 2 1 Jac. regis, fuch judges, juftices, or juftice, 

as are enabled to give reftitution of pofTedion unto tenants of any 

ax Jac* cap. 15. eftate * of freehold, &c. fliall by reafon of this aft of ^i Jac. 

Jy**5 ^*'"^ °^ have the like and the fame authority upon indiftment of fuch for* 

'*^' ^* cible entries or forcible with-holdings before them duly found, to 

give like poileffion unto tenant fcH* years, tenant by copie of court 

roll, guardens by kni^tsr fervice, tenants by elegit, ftatute mer* 

chant, or by ftatute ftaple. 

And for as much (as it hath been faid) no reftitution ought to 
be made where the defendant or party indicted in cafe oi fie^old 
hath been in^polTeffion by the fpace of tlwee whole years, ^c« 
they having the like and fame authority in cafe of tenant for years, 
tenant by copi^ of court roll, and other the tenants above named, 

cannot 
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cannot give reftitution or polSeffion, where die party iodiAed hath 
been in qpiet poflefi^n by the fpace of three whoie years. Nofff 
this a£t of a I Jac. extends not to a garden in foccage, nor to a 
garden or keeper of a park : neither (as fome hold) doth it extend 
to him, that by a lad will hath an intereft in lands or tenements 
untill debts and legacies be paid^ becaufe certain tenants be parti- 
cularly nominated, and this is cafus mnijfus* But this being a be- 
Aeficiall law to reftore him, that right hath, to his poifeffion of 
lands, &c. whereof he was wrongfully by force difpofleft, or by 
force withhoiden, &c. and being in hke cafe in equall mifchief^ 
others do hold, that this a^ extendeth to this cafe of fucb a de-* 
:vifee, &c. and fo it is for a tenant for a year^ or for an halfe, or 
three quarters of a year. ' \ " 

See the flatute. of 32 H. 8. cap. 3. where the particular 
tenant charged with more then the land is worth, may after his 
term expired hold over untill he be £uisfied, &c. in equall cafe with 
fuch adevifee. 

• ^tf/(t, there be "divers prelidents in the chancery for reftitutbn * ReftJtotiott«f 
by writ to be made after execution upon a ftatute ftaple. tSSreof'^Ic^- 

Anm 2$ H. 6. Execution was (iied upon a ftatute ftaple, and for m^^^u^)Mik 
that no certificat of the ftatute, &c. appeared of record, the coau« cAe. 
for had a writ oi fnperfedeas out of the chancery with reftitution 
to be made ; and the forme of this writ appeareth in a Reg^iftsr 
M. S. in the chancery. 

In the cafe of Sir Robert Gardner in the time of Sir Thomas 
Bromley lord chancellor, after a fuperfedeas granted, execution was 
done upon a ftatute flaple, whereupon a fuperfedetu was granted 
with reftitution reqiting the fpeciall matter^ 

There is another president in 33 Eliz. in the cafe of one Car» 
rant, (but there the writ recited no fpeciall caufe, but pn dherfo 
(UKufis et cmfiderati&nihus^) a f»perjhikas with reftitution was awarded. 



THE EPILOGUE. 

THUS have we by the great goodneflc of Almighty God, per 
varJQs cafus^ per tot difcrimina reiiim^ brought this work con- . 
cerninjg high treafon, and other pleas of the crowne, or cri- 
mlnall caules, and of pardons, and reftitutions, to a conclufiofi : 
wherein (as we are verily perfwaded) we have made it apparent 
irom the lively voice of the lawes themfelves, that no countir in 
the Chriftian world have in criminall cafes, of higheft nature, fawft 
of fuch expreife and defined certainty, and fo equall between the 
king and all his fubje6ls, as this famous kingdome of England 
hath, being rightly underftood, and duly executed, to the great 
honour of the king, and of the laws, and the happy fafetyof all 
his loving aind loyall fubjei^s. 

Now iteingjuftitia eft duplex^ vh./evere puniens^ et verl pr/gveniens ; Jufticc diridei. 
ihat is, juftice feverely puijilhing,' whereof we have fpoken, and 

truly 
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Iruly preventing, or preventing jufiice, (qiue aHmc defideratur) fof 
we have fpoken onely of the former ; wee will therefore at this 
place (for a conclufion) point at the ot-her with a direction how it 
may be effeded. 

True it is, that we have found by wofull experience, that it is 
not frequent and often puni(hment that doth prevent like o^ences, 
Melior eft enlmiuftitia veri praveifle/u^ quam fever} puniefu^ agreeing 
with the rule of the phyfitian for the fafcty of the body, Fr^tftat 
eautela^ quam medela: and it is a certain rule, that Videhis ea fdrpe 
commitii qu^e feefe vindicantur ; thofe offences are often committed, 
that are often punifhed: for the frequency of the puniftiment 
makes it fo familiar as it is not feared. For example, what a la* 
mentable cafe it is fo fee fo many Chriflian men and women flran- 
gled on that curfed tree of the gallpws, infomuch as if in a large 
fteld a man might fee together all the Chriilians, that but in one 
year, throughout England, come to that untimely and ignominious 
death, if there were any fpark of grace, or charity in him, it 
would make his heart to bleed for pity and cooppaffion. (But here 
I leave to divines to inform the inward man, who being well in- 
formed, verb9 iffwmante^ the outward man will be the ^lier re- 
formed, vlrga reformante,) 

This preventing juftice confifleth in three things. Firft, in the 
^^^^t^ ^^^ S^^^ education of youth, and that both by g^od inflru^lion 
n^tefft curatto ^f t^em hi the grounds of the true religion of Almighty God, and 
by learning fome knowledge or trade in their tender years, fo as 
there ihould not be an idle pcrfon, or a • begger, but that every 
childe, male or female, whoie parents are poor, might at the age of 
feavcn years earn their own living: for drs fit quod a teneris primum 
twijungitur mrnis : and this, for the time to come, would undoubt- 
edly by preventing juflice avoid idleneCTein all, (one of the foul and 
fatall channels that lead into mare mm-tuum) and by honefl trades 
caufe them to become good members in the common -wealth. 

Secondly, in the execution of good laws : True it is that there 
be good laws already to punifli idletlefTe, Uut none of fufficient 
force or eifeft to fet youth, or the idle on work. 

Thirdly, that forafmuch as many doe offend in hope of pardon, 
Pardons io, 136. that pardons be very rarely granted, for the reafons in the chapter 
of pardons cxprefled. 

But the confidcration of this preventing juftice were worthy of 
the wifdome of 'a parliament, and in the mean time expert and wife 
men to make preparation for the fame, as the text faith, ut henedicat 
eis dominm. BlefTed fliall he be that layeth the firfl flone of this 
building, more blefTed tha^proceeds in it, mofl of all that finifhetb 
j^ra quam bat it, to the glory of God, and the honour of our king and nation. 

jpuitnt it non po* > 

ttrittos'obtintrt, 3 Jr 4. E. 6. ca. 5. In the preamble. Imprimis interefi rUfmhttemf nt pirn in regno con» 
Jtrvttur, ^ quacunqui ptci adverftnturf provide deeiinentur. I Mar. cap* I2« 31 H. 8. ca. 9. Scf 
tha fourth part of the Inftitiites, fb. 31Z. b. 



Jtggida. 



fUrM. 

Seneca li. i. De 
Ciem. cap« 24. 
ff»9 minus prin^^ 
tipi turpiafnnt 
midta ptpfiicitp 
qumm medico mml" 
tmfunerom 
Regula. 
If on morhuspte^ 



€»pus interJUiu 

• Dcut. 15. 4^ 
Non erit omnino 
ifidigens & men" 
dieus inter voSf 
mt ienedicat tihi 
Dominus. 

Otfoftts nihil cogi" 
tat nifi de ventre^ 
tt ventre* 



I befbre ca. of 



Pfal.5S.11. 
Afijericordia dO' 
mm praveniet 
mo, t Maccab. 
6. 27. NtRpra 
veneris iilist ma' 



Et pergrata Deus nobis hac otra fecitf 
Optinms eft patri^ jura rrferre labor » 



Deo gloria^ et gratia* 
F I N 1 S, 
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fiiird Part if the Inftitutes pf the Laws of England* 



W 



Ability and Difability. 

HERE no man of fiili age (h^l be 
received in any Plea to difable him- 
feif. /o. aiS 

Abjuration and Sandl'uary, 
Tlie defcription of it. 115 

Saneluary the ground of Abjuration. th\L 
What kind ol Abjuration remains at thil 

day. ibid. 

In what cafes a man may abjure, and in 

what not. 216, 217 

iThe judgement in caOe of Abjuration, and 

what is implied in it. 217 

Where a felon that efcapes out of l^rifon may 

take Sandluary. ib. 

Where it Ihall be Felony In Recufants that 

refufe to abjure. How tliey may difcharge 

themfelves, and what they forfeit. 102 
Where none ought to be exiled to a Conntry 
• of Infidels. 115 

Acceflbfy. ^Ue Principal. 

Adjournment. 

'.where a Commiffion, Hat Viu ittay be ad- 
journed. 3 1 

Affrays. 

The definition of an Affray*, ti% 

Affrays inquirable in Leets. ib% 

What perfons are bound to part Affrays, ib, 
U*he punifhment of thofe that (hall refufe to 
. part A^ays. ib. 

Aliens. 

What Aliens may commit treafon> and what 
not. 4, 5 

Amercements* 

The judgment where the party is fined, and 
where he is amerced. 2 1 8 

Where a to*vn fhall be amerced for a Murder 
committed in it, and Where not. 53 

' Annum^ Diem £sf ^aftum. \ 1 1 

AppareL 

How the Law ^ands now concehiing ^p- 
parel. 10^ 

Mow excefe of Apparel is beft cured. t^. 

III»ZlfST. 



Appeal. 
Appeals aticiently of High Treafon. 5j 1 3 1 
No Appeal of TriJafon can be brought in 
Parliament. ^ ^i 

Appeals of Rape. go 

Where Appellees (hall riot have their Clergy. 
.114 
Where a conviction of Man-liaughter and 
Clergy prayed (hall ht good Bar in an Ap- 
peal. ,3, 

The ancient execution in an Appeal. %b. 

What the cdnclufion fhall be in an Appeal 
where the Plaintiff is maimed and cannot 
join Battel. ^^^ 

The judgnient in an Appeal wherie the Be* 
fendant is flaln or vanquiihed. %\% 

Where a man attainted is (lain, the wife may 
have an Appeal. 21^ 

Where the King cannot pardon an Appellee. 

Approver, 

The defcription of bim. ii^ 

Who may be Approvers and ivho hot; ibm 

Where none can be an Approvei* upon aii 

Appeal, and where an Approvcmeat ihall 

ceafe upon an Appeal brought. tb^ 

Of what offences an Approvement maybe. 1 30 

Where the Appellees may join battel with 

the Approver, and he ought to coftibate 

With them all, but hot e contra, jb. 

Where thd.Approver is pardoned the AppeU 

lee fhall be difcharged.' /*. 

Where ail Approver refufiiig the combat 

fhall have judgment^ as in cafe of Petit 

treafon. at 

No Juftice of Peaces nor the Lotd High 

Steward of England can dflign a Coroner 

to an Approver. ib^ 

Armour ahd armed^ 

An expofition upon fl?e flatute of 2 S. 3. 

eaff, 3. concerning riding armed. i6o 

The punifhrhent of thofe that ride or go 

armed before this A& arid fihce. 1 14, 1 60^ 

Who may pnnifti thofe that go armed con- 
trary to this Ifatute. t6% 

No Armour is to be woTn where the Pai-- 
liament is holder 160 

y Arrcft. 
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ArrefL 



Vrhere the Arreft of a man fliall be lawful 
upon a fufpicion^ and where not. iiS 

AfTent. 

The diflference between an AlTenter and a 
Confenter. 169 

Attainder* 

Where a man commits treafon, and dies 
before Attainder, he forfeits nothing* 12 

Where Attainders for treafon may be re- 
verfed, vnd where not. 3 1, 114, 215 

Where Auterfrntx Attaint for the fame ofifence 
is a good Plea, and where not. 213 

Where Auterfoitx Attaint for another oflfence 
is a good Plea, and where not. ib. 

Where a man attainted (hall be liable to Ar- 
rets and executions for Debts. 2i3» 215 

Where an Attainder is no Plea in an Adlion 
of Debt or any other A^on. 215 

Where a man attainted is flainj his wife may 
have her Appeal. ii» 

Where a man attainted maypurchafe land 
to him and his heirs. v ib» 

Where a perfon attainted may have an Action, 
of Battery, or an Appeal of Maihech or 
Rape* ib* 

Where an offence is excepted out of any 
general Pardon, an Attainder for that 
offence is alfo excepted. 234^ 238 

Attaint, fvide Jurors. 

Authority* 

-Where a Statute gives authority to divers or 
any two of them, one ihall fuffice to ex- 
ecute the Authority if there be no more. 

136 
Bailment. 

'txr HEN a man ihall ht faid to have goods 
in his poUeflion, and when in his 
charge. 19S 

Battel 

In what cafes trial by Battel ihall be. 159 

Campwy the Etymology of the word, what a 
Champion fi^nifies^ and who may be a 
Champion. 221 

Where the Judges of the Common Law ought 
to direA the Comhat, and where not. ii« 

Where aChampion that kili^ another forfeit* 
, OQtFdo^. ib. 

Where a Champion becomes Craven or Re- 
creant, what he forfeits. i£» 

Crwutn ^ Ktcreamia, ttnJe d&wantur, ib* 

"Where Battel is joined, and the Champion 
. becQmcf blin4|he^sdlbf difcharged. 25$ 



Where after ilTue joyned the trial hj Baffef 
is become impofiible by the aA of God^ 
the Appellee ihall be difcharged. 159 

The puniihment of an Appellant or an Ap- 
pellee that is vanquiihed. 22 tf 

Where an Appellant and an Appellee com* 
bat until Night, the Appellee ihall go 
free. ib. 

Beggers. 

Fife kinds of Beggers; the Alchymift, Con- 
cealer, Monopolift^ Informer and PoeC 75 

Benetces. 

Where Ecclefiaftica} Dignities ihall be ac- 
counted Benefices^ and where not. 155 

3ond8. 

Where a SubjeA is bound to do any thing td 
the King as his liege Lord, 00 Bond is to 
be exafied of him. 14^ 

AH Bonds and writings made to the Kingi 
diihonour are againft Lawv and void. i» 

Where a Bond exa^ed by an Ecclefiaftical 
Judge not warranublc by Law Ihall be 
void. t*. 

Bribery. 

Tlie 4eiinitioA and derivajtien of the word*- 

The diiference between Bribery ind Extor- 
tioOk jF^j . 

Who may commit Bribery* 147, 14S 

Where bribery may be con^ldtted although 
no fuit dependeth. t|%_ 

He that offers a Bribe to a Judge is punilh- 
able. ^74 

What offices are within the ftatute of 5 JET. 6. 

r«^. 1 6. made for prevention of Bribery. 

148 
A fevcre judgment given againft a Judge for 

Bribery. 14^ 

A Lord Chancellor and a Lord Treafurer of 
England fentenced lately in Parliament for 
Bribery. j^g 

The puniihment anciently and at this day for 
Bribery. i49**H*^*5 

Brotkelsi. 

Brpthel-houfes againil the Law of Gpd and 
the Nation, and how puniihed. 205 

Brothel-houfes anciently fufTered, and when 
firlt prohibited. 205, 20^ 

The puniihment of Harlots found within the 
verge of ihe Court. 205> to$ 

The cuftom of {pndon for entring into a 
houfe and carfjjag a Harlot to.Rmfon, 
good. 206 

Adultery anciently pwaiih'd at the common 
law. ib^ 

Boggcrjr, 
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Buggciy. 

'^Thehattrrei definition and derivation of it. 58 
The feveral ancient puniihments of it. ih. 
How ixmch is requifite to makd a Bugs^iy. 

59 

How the Indi6hnent of it runs. i^. 

Where in Buggery !t ihaH be felbny in th6 

agent only* iA. 

Baildings. 

What jtMes and houfes are prohibited ft(b- 

je^ to baiid. ifot 

iThe building of Vaults lawfuty and whence 

nfcd. TOj 

The building 6f t.i^hc-ho6fes, Sea-marks or 

Beacons unlawful. 204 

Where none may eredt any building upon his 

own ground within the Kings Foreft. ib» 
Where none can be charged with building 

but by AA of Parliament. ib^ 

What things the Lord of the foil may build 

where others have Common or Pafture. ib, 
Sxcefs of Buikting ^ery prcj udicial. ao i 

Sails. 

tThere it Ihali be Felony to bring In any 

Bulls of excommunication from foreign 

powers, and how anciently punilhed. 

100, lOI 

Bt^glary* 

The definition and derivation of the word. 6) 

How anciently <:alled. 65 

What (hall be faid an Entry into and break- 
ing of aliottfe to make it Burglary. 64 

What (hall be faid a Manfion houfe, the 
breaking whereof makes it Burglary. 

64. 65 

Wliere it fliall be Burglary im all, although 
but one enter. 64 

Where a man may commit Burglary though 
he break not the houfe. ^ i^« 

To break an houfe with an intent to beat 
another, no Burglary. 65 

When Clergy was taken aw^^ finom Burglars, 
^nd^om what fort of Burglars^ i^. 

Burning of Houfes. 

Ancient opinions concerning burning of 
houfes. 66 

What (hall be faid a burning of a houfe to 
make it Felony. i^. 

^^'liere the burning t>f a houfe without -mi 
iiitent to do it, fliaU be Felony, and where 
not. 67 

What houfes it IhaH be Felony to bum, and 
what not. ii* 

Where Clergy (hall be allowed for bumiof 
W a barn, and where not. 



Cballengei 



"firHERB peremptory Challenge fliall4)d 
allowed. ay 

The punifliment of him that challenges pe« 
rerikptorily above 35 Jurors. 2*7 

In what cafes a man may challenge peremp- 
torily but aro Jurors and what he forfeits 
that does. %%% 

Chancery and CKancellonr* 

in what cafes the Chanoary is a Coart of 
Record, and in what not. ^71 

Where the Lord Keeper flull be compre* 
hended under the word Lord ChanceUour. 

113 

Where no Codrt of Equity under the penalty 
of a Premunire can proceed after judgr 
raent at the common law. 213, &c. 

No Injunction after Verdi^. 123, 124 



Childwite, fif/V^ 
Church. 



206 



The punifhment of thofe that qoarrel or 
ilnke in Church or Church-yard. 1 76, 1 7 7 

Who hath liberty to build Churches by the 
Common Law. 20 z 

Where a man may prefcribe to have an Ifle 
in a Church for him and his family. So 
of a Pew or Seat. 2o» 

Whether a Church or no Church, how it 
(hall be tried. 20| 

Confecration necellary to a Church or Chap- 
pel. ii« 
Clergy. 

What offenders may have their Clergy. 39 
When the benefit of Clergy was firft takea 

away. 73 

By whom, of whom, and at what time 

Clergy may be demanded. 1x4 

The difference between a Clerk conviA, and ^ 

a Clerk attaint. i^. 

Where the King iqay pardon the burning o£ 

the hand. ib» 

None ought to make purgation at this day. /^l 
Where the Ordinary may allow Clergy or 

<lifallow it. ib, , 

WhereOergy (hall be denied upon a trial in a 

foreign County, and where not. 114, 115 
Where Appellees (hall not have their Clergy*' 

"4 
No Clergy allowed andiently to them that 

rid armed. ilh 

Commiffions. 

Where a Ctynmifiion bac Via may be ad« 

journed. 31 

What Commiffions are legale and what not. 

165 

V z Commoa 
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Common of Fafture. 

What thinp Che Iiord of the foil may tmtld 
where others have Common of PaQure. 204 

Concealors and Concealments. 

An Ezpofition upon the Statute of z i Jot, 
cap, a. concerrving Concealors. 188, ice. 

In what time, and in what cafes the King 
fliall be barred by a concealment. 189, 190 

In what time, and in what cafes the Patentee 
of the King Ihall be barred by a conceal- 
ment. 190, 191 

Where the King (hall have hit fee-farm rent 
out of concealed lands. 191 

Conclufions or Efloppels. 

Vo conclufions ihall be wrought by infer- 
ences. 239 

Where the pleading of a panlon of aliena- 
tion fliall be a conclufioft to the Alienee in 
the Tenure, and where not. %b, 

Confpiracy. 

The defcrlption of it. 143 

How the party grieved may be relieved 

againft a confpiracy* ib. 

The judgment in cafe of confpiracy at the 

fuit of the King, and at the fuit of the 

party. 143, %%% 

Confpirators not bailable.' 143 

Conftable and Marlhall. 
The Conftable and Marlhall have no jurif- 
diaion to hold Plea of any thing triable 
at the common Law. 16 

Conviction* 

Where none can be convi^ed by verdict but 
the offences muit be found by 24 at the 
Icaft, 30 

The difference between a Clerk convid and 



Cooncell. 



a Clerk attaint. 



"4 



Coroner. 



Where one is a Coroner both of the Kings 

, houfe and County, an IndiiAment taken 

before him alone is good. 134^ 

Corporation. 

Kone can ere^ a fpi ritual politick body 

' without the Kings licence. 202 

Coverture. ' 
Where a feme Covert may Commit Larjceny, 

and where not. 108 

Where a man may be acceffory to the wife^ 

but not the wife to the huiband. ih* 

Where the wife cannot iUal the goods of 

her bulband. jjq 



Several forts of Councelt that the King bads 

129 

What advantages a Prifoner may take in cafe 
of Treafon or Felony to have Councel 
aifigned him. 137 

Where no man arraigned for Treafon or 
Felony can pray Councel without fliewin^ 
fome caufe. ih* 

Where in criminal caufes there arifes any 
matter of Law, the Court ex o^cjo ought 
to aflign the Prifoner Councel though ,he 
requires it not. 230 

The teafons why a man indi^led of Treafon 
or Felony may not have Councel to plead 
for him. 137 

Deodands. 
-y^HAT they are. 57 

Where there fliall be a Deodand when 
the party flain is within the age of difcre- 
tion, and where not. ib* 

Where the fvvord of a ftranger fliall be a 
Deodand. ' 58 

Where a fliip, boat or veflfel fliall be a Deo- 
dand, and where not. ih* 

Depopuladons. 

Depopulators puniftied at the Common law* 

204 

"Depopulatores agrorum, why fo called. ib* 

How the IndiAment or Appeal againft De- 
populators fliall be fpecial and not gene.* 
ral. ib. 

Where Depopulation may be prohibked be- 
fore it be done. 205 

Diis. 

The divifion of a natural Day. • 67 

Inter Canem S? Lupum^ id eft, Crepufcuhtfu ib» 

Dilapidations. 
Dilapidation a good caufe of deprivation. 204 

Difpenfationa* 

In expofition upon the ftatute of 21 Jae, 
cap. 3. concerning Difpenfations with 
Penal Laws. 186 

Difpenfations with Penal Laws were againft 
the Common Law. 1S6, 187, &c. 

^\l promifes made of Diipenfations or for- 
feitures are void. 187 

Who may compound or difpenfe with a for- 
feiture. ib» 

The c|id oJF Empfon Tad'DmiJey Mailers of 

tb^ foifcitureSi ib. 

Divorce. 



The table. 



Divorce. 

Wliat (hall caufc a Divorce a vinculo MatrU 
nmii, and what a Menfu & TUro. Sjl 

Domus Martjtonalif, 
The divifion of it. 64 

Dower. 

Where an heir (hall inherit, the wife fliallhe 
endowed againil him. 90 

"VVhere a Fine with Proclamations and 5 
Years pafl ftiall bar the wife of her 
Power, and where not. 216 

» Druokennefs. 
King Eri^m'sLaw againft drinking. 200 
'When'drunkennefs came firft intoEngland. ib^ 

Duels. 

Duels againft the Law of God, Nature, and 
the Realm. 157 

The puni(hment of DueUilts though no blood 
beihcd. 158? 

How challenges are punifhed. ib. 

What Duels are lawful, and what not. ib. 

Where Kings of England have offered to try 
their title by fingle combat e. 159 . 

I'he difference inUr Diullmn ^ ^loi^machiam. 

Die^. 

The punifliment for eating flelh on fading 
days* 200 

Eccleiuilical. 

P^Cclefiailical Perfons pleading exemption 
from Secular jurifdidlion. 24 

Where Judges of the Contjmon Law may 
take cognifance of a Statute made con- 
Qeming matter merely fpiritual. 43 



Egyptians. 

Where it Ihall be Felony for Egyptians to 
j|^y within (he Kingdom. 102 



Embring, 

l^mbring days, when fo calledj aqd when 
they are. %qq 

Endowments* 

Who may ere£l Hofpitals, Schools,' or other 
works of charity, and endow them with- 
9^t liceofe, apd \vho n,Q^ %o2 



Error,. 

Whcr? an Error in the judgement may r^. 
verfe the execution, but an Error in the 
execution cannot reverfe the judgement. 

210 

The judgment to reverfe or avoid an Out- 
la vvry in cafe of Treafon or Felony. 214 

Where a man is erroncoufly outlawed by 
Procefs out of the Kings Bench, a writ 
of Error lies m the fame Court ib» 

Where a writ of Error lies to reverfe an 
Attainder of High Treafon, and where 
not. 214, 215 



Efcape. 

Where a voluntary Efcape (hall be Felony 
in the Gaoler, and where not. JQ 

Efcheat. 

Where treafon committei^ by a man attainted 
of felony (hall not dtvpft the Efcheats 
formerly veiled in the Lord. ^ 213 

Where an Efcheat of land lawfully vcftcd 
may afterwards be devefted. 231 

Exadion. o/iV^ Extortion. 

Execution. 

Where the King cannot alter Execution 

^ otherwife than the judgment of Law doth . 

direct s^ 

Where the fame Execution (hall be done upon 

an implied Judgment, as upon an exprefs. 

lb. 

Where Execution ought to be according to 
the judgment, and that none for Felony 
ought to be beheaded, though fome ex- 
amples there be to the contrary. 211, iiz^ 

Where Execution ought to be done by the 
right Officer. 217 

Where Execution Ihall be refpited to a 
woman quick with child once in the cafe 
of High Treafon as well as Felony. 17, iS 

Where Execution was done upon a man for 
the death of a child, the child being tlien 
aUve. 23a 

Executor. 

Where moderate funeral expences are to be 
allowed to an Executor, before any debt 
or duty whatfoever. 202 

Exemplifications^ 

What deeds or records may be exemplified i 
under the great Seal, and what not. 173 

Where a part of a Record ought not to be 
exemplified, but the whole Record itfelf. 



Us 



Exigent, 
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Exigent. 



WHat a man that is put in Exigent (Xiall for- 
feit. 23« 

How a man that is put in Exigent may ex« 
cttTe his abfence^ 233 

Extortion and Exaflion, 

The difference between Bribery and Ex- 
tortion. 147 

Where feveral Officers were puniflied for 
Extortion and Exa6ti<vu 149 

The fees of certain officers appointed by fta- 
lute. 150 

Falfifying of Attunders. 

XX^HERE a ftranger (hall falfifie an A^ain- 

^ der by traverfing the offence, and where 

by traverfing the time of the otfence. 230, 

Where an Attainder may be falfified by the - 
plea of the party himfelf. 231, 232 

Where an heir may falfifie an Attainder by 
plea. ' 231 

'Where a Fugam fecit may be falfified by tra- 
verfe,'and^ where by matter of Law. 232 

Felo de fi. 

The defcription of him. 54 

Where a man (hall be faid Tclo defei and 
where not. 1^. 

Where the Executors or Adminiflrators of 
Fch tie ft may travcrfe the inquifition ta- 
ken, and where-'not. 54, 55 

How a Feiodefe (hall be enquired of where 
the body cannot be found. 55 

What Fth defe (hall forfeit. ib. 

Whefe ^ ioynt-t^nant becoming Felo dc fi 
^11 forfeit but part and where the whole. 

Felony. 

Where in Felony voluntas anciently reputaham 
tur pro fa^o. 5> l6l 

All Treafon implies a Felony. 15 

Who (hall be faid a Felon for confplring the 
death of any great perfon within the fta- 
tute of 3 //. 7. f. 14. and who thofe per- 
fons are, and who have power to enquire 
pf it, and to try it. 38 

. Where it (hall be Felony to kill another at a 
Ju£t or Turnameiit, and where not. 56 

V\^here it (hall be Felony by the ftatute of 3 
/f. 7. c. 2. for carrying away a woman 
againft her will. ^ 61 

What woman that Itatute extendeth to, and 
whatnot, li. 



Where it (hall be Felony by the ftatute of 5^ 
//. 4. c. 5. for catting out the tongues, or 
putting out the eyes of any man. 6^ 

The cutting o(f of a mans pifivities anciently 
Felony, now Mayhem. 62,63, tiS 

The cutting pff of Ears no Felony. 6} 

Where breakers of Prifon fba^U be Felpns. 6g 

Where a relation (hall never make a man a 
Felon. 70 

Where it (hall be Felony by the (^tute of % 
H. 6. cap. 12, ^f, to embefil Records. 

70, 71. 3cc« 

Where Multiplication (hall be felony by th« 
ftatute of 5 /f. 4. c-tfK. 4. 74 

Where hunting with Vizors (hall be Felony 
by the ftatute of x U. 7. cap. i. 75, 76, 

Where embefeHng the Kings armour by tlie 
^atute of 21 EI. cap, 4. (hall be Felony. 7$ 

Ifyiiere the ferving of foreign Princes (hal^l 
be Felony by the ftatute of 3 Jac^ cap. 4, 

80, 81 

Wliere the offence againft this ftatute (ball 
be tri'd. 89 

Where it (hall be Felony in the Gaoler by 
dures oflmprifonment to make a man be-t 
come an Approver a{tain(^ his will. ' 9 1 

Where it (hall be Felony to conceal and deny 
goods though he found th'ena, and where 
not# ■ 98, 10^ 

How a Felon that is in p^on may be re- 
' tained to ferVe the King in his wars. 239 

The judgement in cafe of Felony. 211 

What things are implied in the Judgement of 
Felony. ^47 

Fines. 

Where a Fine with Pxt>clamations and 5 years 
paft (hall bar the %vife of her dower, and 
where not. ai6 

Fines, vide Amercements. 

Flattery. . 

The defcription of a Flattelvr. 209 

An ancient Law againft Flatterers. ib. 

The fentcnce of Holy Writ againft Flat- 
terers. /^^ 
The miferable ends of divers Flattcrcn and 
Favourites. ^ 208 

Flememsfreme> quid? i8x 

Force, <and Forcible Entry. 

Diverfity of Forces. x6i 

Where the Sheriff may remove a Force, but 

not reftore poflfeffion. ib. 

Where a man may gather Forces, and where 

not. 161, x6a 

Jhe 
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Tt¥B wvit to remove a Fiirce groanded upon 
the ftatute of z E, 3. c<i^. 3. 162 

Where and in what cafes a man ihall be re- 
ftored to bis polfeffion upon a forcihle en- 
try. »42, 243 

Foreftallers. 

The Etymoloi^ of the word. 195 

Whata ForeftaUeris, and his puniihilftnt. ib, 

ForeiUUen punifhable at the Comtnon Law. 

196 

Where an attempt by words to enhance the 
price of Merchandize it punifhable. ih. 

Where a deceit to abate the price of wares 
is puniihable. ib, 

Xl>e poljj^y of former times to prevent fore- 
filing. * ib* 

Forfeiture. 

y^TX things a man attainted of Treafon (hall 
forfeit, and what not. |8, 199 11 

7hings that lie not in Tenure are not forfeit- 
al^le fqr Felony, but (ball extinguish, ai 

^he forfeiture of a man eonvift of Hertfie. 

43 

H^hat an offender that is killed in refifting an 
OfHcer fliall forfeit. 56, 227 

Conffcare, undi f 227 

^here goods forfeited ought to appear upon 
^Record, and where not. 16. 

Where a Felon wavjss his pwii goods they 
_aro forfeited, though they be not properly 
Bona VKa/^iata, ib. 

if n an Appeal of robbery, if the Plaintiff omit 
anv of the goods (|olO| they ar^ forfeited. 

ib, 

Inhere the plaintiff for a falfe Appeal (ball 
forfeit his goods. ib. 

Where the goods and iffues that^re attac^ied 
or diftrain'd by procefs out of any Court 
ihall be forfeited, and what the Sheriffs 
Return (bail be thereon. 228 

Where none may feife the goods of any per- 
fon before conviction, and the punilhment 
of them that do it. 228, 229 

^e begging of the eilate of a man before 
Attainder or cbnvi^ion altogetl^er unlaw- 
ful. 229 

Ho goods of an QAender ought to he fearch- 
ed or Inventoried before Indictment, nor 
l^moyed before convidlion. ib. 

Forgery, 

An expoiition upon the Aatute of 5 EL cap, 
' 14. concerning Forgery* 168 

Where the inferting of a claufe yito a Will 
witliout direction of the devifor fliall be a 
Forgery within this Statute. 170 

Where the Forgery of a Leafe or a Rent for 

« fears is within this ftatute. ib* 



Where a man that pronounceth and pub* 
lifhes a deed to be true which he hath been 
tol^ to be falfe, fhall be puniflied vnthin 
this ftatute. 171 

What Statutes and Recognizances are within 
this Law, and what not. ib. 

Where a Forgery before this ftatute is not 
punifhable by it. 172 

Where Forgery (ball be Felony, and where 

not, and its forfeiture. 103, 17a 

How Forgery anciently was punilhed. x 68 
Forgery whence fo called. 169 

Where the ante-dating of a Deed (hall be 

adjudged Forgery. ib. 

Where -a falfe Peed fliall be as penal as a 

forged. ib. 

The making of a falfe Cuftomaty adjudged 

Forgery, 169, 170 

Forein Plea. 

Where upon an indictment, a man may plead 
a Forein Plea, and where not. 27 

Forefts. 

An expofition upon the ftatute of i If. 7. cap. 

I, concerning hunting with vizors. 75, 76 
What (hall be faid Forefts, Parks, and War* 

rens within this ftatute, 76 

What (hall be faid a Concealment within 

this ftatute. 77, 78 

Where none may ereCt any building upon 

his own ground witliin the Kings Foreft. 

204 

Franchifes. 

What the Franchifes M Fwca 6f Fojm be. 58 

Fugam Ficiff 

Where a Fug<m fecit may be falfified by tra- 
verfe, and where by matter of Law. 23a 

Fogitives. 

What ftatutes have been made and are now 
in force againft Fugitives. 178 

Where and how the Common Law prohi* 
bited men to pafs beyond the Seas without 
the Kings licenfe. 178, &c« 

What perfons may go beyond $ea without 
lioenfe, and what not. 179, iSo 

The puni(hment of^fuch as go beyond Sea 
without Licenfe, or return not at the 
Kings command. ibid. 

By what Seals the King may give Licenfe to 
travel, and by what Seals he may com- 
mand back again. . 180 

Where a SuHjeCt of one Kingdom (lies into 
another, he ought not by the I^w of Na- 
tions to be fent back agaio. ib^ 

U^ Centlexaem 
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Gentlemen. 



WHE ancient punilhmcntpf a Ruffian ftrik- 
ing a Gentleman. 141^ 157 

Gaoler and Prifenert 

How Prifoners ought to be ufed. 34, 35 

Where a Prifoner by dures of the Gaoler 
comes to an untimely end, it is inurder in 
the Gaoler. S»> 91 

Ij^'hcre it (hall be Felony in a Gaoler by 
dares of imprifonment to niake a man be- 
come an Approver againft his will. 91 

Where the ^oroner ought to fit upon the 
Body of every Prifoner that dies in Pri- 
fon. 52, 91 

Where it fliall be Felony in the Northern 
Counties to imprifon or detain another 
againft their will. 106 

How a man that is imprifoned muft be dif- 
charged. 2,09 

Where a JiiJge or Juftice may difcharge^a 
man out of Prifon, and inhere not. ib, 

yi^here the Plaintiff may difcharge the De- 
fendant out of Prilou, and where not. 
2099 2x0 

Guns. 

Ordnance, whence fo called. 79 

No Guns ought to be tranfported. 97 

Habiliment. 
^I^HAT it fignifies. 9 

Hawks. 

An expofition upon the ftatute of 37 E. 3. 

cap, 19, concerning ftealing of Hawks. 97 
)Vhat Hawks it ihall be Felony to fteal by this 

Law, and what not. 07, 98 

The punifhment antiently for taking away 

and concealing a Hawk. 97 

In what Hawks a man may have a propar- 

ty. 98,99 

How the party that finds a Hawk ought to 
* demean* himfelf. \ 97> &c. 

Heir. 

JVo« eji Hares- viventis, ^ 

Here fie. 
>Vho are Judges'of Herefie, 39, 40, 44 

>Vhat ftiall be accounted Herefie. 40, 42 

Lollards formerly mdidled for Herefie. 41 
The punifhment of an Heretick. 43, 44 

At what time an Heretick may abjure his 
'•opinion. ^ 43 



The forfciturt of qq^ conTia of Herefie. 43 

Words may make an Heretick, but no Trai- 

tor. ,^ 

HoMariuj; quid? 79 

Hochttws or Hocquetours ; quid ? I7C 

Homicide, 
How many forts of Homicide^ there are. 54 
What Homicides are Felony, and what not. 

The defcription of Homicide. 55 

What Homicide/r dtfendendo i«, and what he 
ihall forfeit. ,^ 

Whero a wan ought to give back to preveac 
Homicide, and where not. ih. 

What Homicide ptr hfortmmm is, and what 
he forfeits, ^5, ^^ 

The definition and derivation of Chance- 
medly. ^^ 

Where the Jury cannot find generally that 
the party killed him Jc difcmdendB, but the 
cafe ought to be fpedally, aio 

Where an Omcer may kill .an Offender that 
refifl* or flies away, and where not. %i\ 

Hue and Cry, 

From whence it is derived, and^how divided, 

116 
The defcription of Hue and Cry at the Com- 
mon Law. " i^i^ 

The puniflvment of them that Ihall not levy 

or purfue an Hue and Cry. 1 vj 

5 Cafes wherein Hue and Cry (hall be by fta, 

A difference between the profecution of a 
Hue and Cry at the Common Law, and 
of an Hue and Cry by the ftatute. ib. 

The punifhment of him that levies a Hue and 
and Cry upon a fained caufe. jiZ 

Where the City of London was taken into 
the Kmgs hands for not levying a Hue and 

^^y- ib, 

Indidment. 

'pHE form of an Indiament for Treafon. 

n ,. . lit. 

Prodttorie neceffarily to be ufed in aU Indi^- 

ments for Trcafon. 4^, j^ 

The Indiaments of Treafon and Felony 

agamfl Edward Duke of Someffit. 12, , J 
Where a general Indidment ihall be good 

without exprefTing any particular. 16 

Where an Indidtm^t of a Peer IhaU be bv 

Freeholders. ^J 

Where upon an Indiament a man may 
plead a forein plea, and where not. ay 
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^e lodiftment of H^^m for poifoning Sir 
Thomas Ovirbury^ aiid the proceedings 
agAinfl him and his AccelTori^s. 49>50, 135 

The difference between the Indictment for 
Burglary > and burning of houfes. 67 

Vkn Indictment, ^ar« h^na Capell^f in Cufto- 
tiia, ^t. is good* 1 10 

Where one man is Coroner both of the Kings 
houfe and County, an lodi^ment taken 
before hi en alone is good. 1 34 ^ 

Where the fubdance of an Indi^ment ii 
proved, no matter for clrcumftances. 135 

Where a man is indited for poifoning ano- 
ther, no other caufe of his death can be 
given in evidence. ib. 

Where a Mui^er is laid in an Indi^ment to 
be by one kind of weapon, any other kind 
of weapon may be given in evidence, ih. 

The Indictments againft En^fin and Dudley, 

Where upon an infufficient IndiAment, the 
party may be indited anew^ and where 
not. ti4 

Where the very day of a Felony committed 
is hot necelfary in aa Indictment, 239 

Infant. 

Where an Infant is capable of committing 
Treaibo> and where not* 4, 6 



Itigtotkt* 



Iqformers. 

An ^xpofition upon the ftatute of 21 yae, 
cap. 4. concerning Informers. 191 

Where and before whom an Information 
upon a penal ilatttte Ihall be tried by this 
Law. J93 

Where an Information is laid in a forein 
County, the Defendant fhall be found not 
guilty. jL 

Where the Informer ihall take an Oath that 
he believes the ofifence was committed 
within a year befoite the Information 
brought, and in no other County. ih, 

Wiiere in Informations upon Penal Laws, 
the Defendant may plead the general iflue. 

ih. 

Where an Aftion upon a Penal Statute mud 
be brought by Information or Original, 
and not by Bill. 194 

Where the Kings Attorney may proceed for 
the King after the death of the Informer. 

ih. 

Where an Informer may. proceed for his 
part although the Kings Attorney enter a 
NoH vultpiojequi for the King, ih. 

Where an Informer may proceed upon a 
Popular A(Slion, notwithftanding the 
Kings Pardon of the oifence, and where 
fiot. 1 94/^95 



From whence derived. loV 

Salt, 9. viauatwithin the itatute of 5 E. «. 

cap. ;4. thaf may be iogrofled. j^ 

Where the Ingrofling of Apples U not pu- 

nifhable by that flatute. ih. 

Where a Merchant that fells in grofs (hail 

be termed an Ingroffcr, and where not. 

19<$ 
Inflitudon. 

Where 9 Church OiaU be faid full by JnHitp-. 
tioQ, and where not. 1^^ 

Joint- tenant. 

Where a Joint-tenant foecomlag Feb Se ft 
ihall forfeit but part, and where the 
whole. ^- 

Where a jrelcafe to one joynt-debtor ihai| 
enure to both, and whefe not. 239 

Ireland. 

Where Ireland ihall be faid out of the Kcalm, 
and where not. 1 1, x8 

Where a writ of Error ihall be maintainablp 
here in the Kings Bench, upon a judg. 
ment given in the Kings Bench in Ire^ 
land. 1^ 

Judges and Juftices., 

Where Jfudges in criminal caufes ought not 
to deliver their opinions before-hand. 29 

Where Juftices of Peace are not included 
under tljie name of Juftices of Oyer and / 
Termner, j^. 

The puniihmcnt of thofe that feek revenge 
againft a JiWge, or any other, fordoing 
any thmg in difcharge of their office, or 
for complaining in any Court of JuAice, 

I4» 

The attainder of certain Judges. 146, 147 

The properties of a Judge, and how he ought 
to be qualified. xA^y 22c 

Certain provifions made againft ftrangeiif 
executing any judicial ofHccs. 225, 226 

The oath of the Kings Juftices in ^nno iS 
E, 3. printed amongft the ftatutes, no Aft 
of Parliament. 223 , 224 

Judgement given againft a con-upt Judge* 

Judgement. 

Unde dmvatur, ^lo 

How many forts of Judgements there are. 

ih. 

The Judgement in cafe of High Treafon how 

warranted by- Scripture, and what is in^« 

plied in iu ao,2it 

The 
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Tbo JttJgmcnt U cafe qf Petit Treafon. 

The Judgement in cafe of Felony. 211 

The Judgement in cafe of an Appeal where 
the Defendant is flain or vanquilbed. %t% 
The Judgement to reverfe or avoid an Out- 
lawry in cafe of Treafon or Felony. ^14 
The Judgement in cafe of abjan^ion, and 
what is infill ied in it. a 1 7 

The Judgement in cafe of Petit Larceny, a 18 
The Judgement in cafe of Mifprifion of Trea- 
. fon, i*« 

Jhc Judgement for ftriking in lV$Jimnfi9r 
Hall fitting the Court. ik' 

The Judgement for ftriking and drawing 
^Iqo^ in the Kings Court. . ' f^« 

The Judgement in cafe of a Premunire. th. 
The Judgement in cafe of Theftbotc. x^» 
a*he Judgement where the party \s fined, 
and where amerced^ ' " ' »^- 

The Judgement g\ven for the death ©^ * ""^ 

fer Infortunium, **© 

The Judgement given for the death of a n^n 
fc defendcndo^ '^« 

The Judgement given for the death of a inan 
that was (lain attempting to rob another* 

• ib^ 

The Judgement in cafe of Qonfpiracy at the 

fuit of the King, and at the f\ut of a party. 

^ la* 

The Judgement giyen in an Attaint, lA. 

A Judgement give^i again^acorropt Judge. 

• "3 

Where a man that ftan«fc route upon an In- 

did^ment of Treafon Ihall receive the fame 

Judgement as if he were convicted b^ Ver*" 

di6l or Confeffion. H 

Where an Approver rcfufir^g the Combate 

ihall have Judgement as in cafe of Petit 
. Treafon *» 

What things are 'implied in the Judgement 

agiainft a Felon. 47 

"Where a faving that is repugnant to the ex- 

prefe Judgement ihall be void. ib» 

Whenthe certain judgement for Felony came 

in. 53 

Where no Court of Equity under penalty of 

a Premunire can proeccd after judgement 

9t the Common l^aw* i *3> ^f • 

■' Jurors. 

What men grand Jurors ought to be. 32, 33 

The punilhment of a grand Juror for decla- 
ring publickly who is indiAed. 106, 107 

The puniftimeot of thofc that Ihall abufe Ju- 
rors. '4* 

f crjury m Juror* how anciently, and how 
09W puniflied. '^3 



Where in an Ailife the Jury is Inforooed b«| 

' on one fide> there is good caufe of Chalt 

lenge. 175 

Where Attaints (ball be brought* 2^3 

The judgement in an Attaint. aza 

Where the party grieved nwy have an A»* 

taint at the Common Law, or grounded 

upon the lUtute of 2| i/. ^ caf* 3, at his 

ele^oo« %2% 

X^arcetiy. 

n^HfE ^efcriptiqn aQ<l derivation of it. 107 

Where there mui| be a felonious taking; 

as well 9^ a ffioniousi carrying away, to 

make a Larceny. ' ib. 

What- (hall be faid a fi^lonious taking, to 
make a Larceny. 107, loS 

What Ihall be faid a felonious carrying away> 
to TD^^ a L^ceny. 1 08, 109 

Qlt what tl^ngs Larceny may be committed. 

109;^ 1x9 

The judgement an4 punithmeot of Petit 
Larceny. 109, 11 S^ 

Where a man may have a property in fomje 
things^ and yet no. JUurceo^ cap be com- 
mitted of them. 109 

Where a Larceny may be committed of 
tjfAXi%% fera natursty and where not. 109, 

The punifhment of fuch as fteal the eggs of 

any Bird or Fowl. 1 16 

Where it is Larceny to fteai the (beets from 

the dead. ibm 

Where a man may (leal his ovm goods. *^t 
W)iere the virife cannot fte4 the goods of her 

huiband^ ' xft. 

Where an Att^nder of Petit Larceny (hall 

be no plea to another Felony^ 2 1 ^ 

Where a man flies, or is pyt in E^xigent for 

f etit Larceny^ b^ forfeits his goiodts. 2 1 % 

Law. 

How our Law is a Law of it felf divide^ 
from all others. loo 

Where the Law (haU give 00 benefit to any 
tlung that is done infraiuUtlk L^s» 64, loS 

What amtini Uberam Legem (ignifies. 221, %%% 



Letherwite> qmdf 
Libels. 
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A Libel puni(hed at the Common Law. 174 
A French Libel puniihable. i^« 

London. 

Where the Mayor of London (hall be prin* 
cipal in Commiflions in London by the 
Charter of the City, and Where not. 73 
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What part of the Tower is within Londoni 
and whac within Middlefex. 136 

^he cuftom of London for enteringv into a 
houfe, and carrying a Harlot to prifon, 
l^ood* ^ ao( 

Ma^heoarii, 

TTS defcription and derivation* 



Jip 



M^ihein. 



The ancient puniihment of it. i x$ 

Where felonice Maibemavit ought to be in all . 

App^ds and indidlments of Maihem. ib. 
"V^herc the cutting off of a mans privities was 

4incieu(ly Felonyi now Maihem only. 62, 

Marriage. 

Where a man may difagrce to a Marriage, 
chough he were of the ag« of confent at 
the time of the mai^riage folenmiied. 89 

7he ancient puniihment for a Chriitian mar- 
f^ing with ^ Jew, ^b^ 

^arfliall^ ^vid^ Conllable, 
Medietas ^ingua. *ifide X^ial, 

MetalL 
$ix forts of them } what tl^ey are. 74 

Mines. 

\Vhat Mines belong to the King, and what to 
the Subject. 13^ 

Mifpriiioii. 

The derivation of the word, and the definu 

tion or llgnitication of it* 36 

Several forts of Mifprifions, and their pn-^ 

ni(hments. 3(1, 139, 140 

Where words without an overt A61 are as . 

pimiihable as Mifprifion of Treafon. 14 
Where forging or counterfeiting of forein 

Money is Mifprifion of Treafon. 17, 36 
Every Treafon and Felony includes in it a 

Mifprifion. 140 

Where to flrike in Weftminfter Hall or the 

Kings Palace is a great Mifprifion, and the 

puniihment of it. ib. 

Where it fhall be a Mifprifion to refcuft a 

Prifoner, and what he Ihall forfeit. 141 
What Courts it ihall be a Mifprifion to ftrike 

in, and in what not. ib, 

Tlie judgement in cafe of' Mifprifion of 
Treafon. 218 

Mon^y. 

^o Money is to be impofed upon the Subject 
i^»t of gold and filver. 17 



Where it ihall be Felony to hdng In, paf , 
or coin forein Moneys. ^% 

Where the tranfportation of filrer^ and the 
importation of evil Mouey fliaU t» Felony, 
and in yfhom. ^i, 93 

Monopoly. 
The definition and Etymology of it. i8r 
All Monopolies againit the fundamental 
Laws of the Land, and punilhed by them. 

»V 

An expofition upon the Statute of 21 ^ar. 

(a^, 3. conceroiug Monopolies. ;8i, 182, 

Whal o^ces and other priviledges are ex- 
cepte^t out of this Statute. . 285 

Where an^ how Monopolies (hall be tried, 
and the penalty of fuch as delay the Ac* 
tions. 182, 18] 

Where new ManufadfairesfliaU be a Mono- 
poly, and lyhere not* 28J, 

Monuments* 

The puniihment oF thofe that IhaU debce 
any tomb or Monument. 20a 

Where the eredting of a tomb Ihall be law- 
ful, and where not. 4-^. 

The reverence to be given to Monuments, 
and the ufe of them, 20a, 203 

Morm nuntum, unde f 20 x 

Where our law takes no cognifancc of the 
burials of the dead. ,i^ 

Cadaver^ tmde? ,-^^ 

Wlierc Che Jews anciently had their BuriaL 

Mordancedor. 

Wh^rc a vvrit of Mordanceftor is maintaio- 
able, though there be no immedwte de- 
fcent to the heir. ^.^ 



Multiplication* 
An Expofition upon the Statute of 5 ff, 4. 

c(f, 4. concerning.Mulciplication. 74 
Licences ijranted by the King to certain per- 

fons to ufe the Art of Multiplication, ib. 

Murder* 
The derivation and Etymology of it. 47, 4S 
Poifoning the worft of Murders. 48 

How many waies a man may be poifoned. 

5* 
What perfoQs are capable of bdng murdered. 

5* 

The drowning of certain Jews adjudged 
Murder. , ,^^ 

Where it is no Murder to kill an Infant i« 
Feutrtfa Men, j^. 

What 
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What ihall be faid jnatice prepcnced to make 
a Murder. 5' 

Where a miftakc irt the Principal (hall make 
the Acc^ory guilty of Murder> and where 
not. '^• 

Where there ooght to be a continued malice 
to make it Murder, and where not. i^. 

How many kinds there be of malice implied. 

What Officers it is Murder to kill. 5 * 

Where to- kill anotlier without provocation 
is malice implied. i^ 

"^here a prifon«r by durcs of the Gaoler 
comes to an untimely end, it is Murder in 
the Gaoler. S*>9^ 

Where a Slieriff nr other Officer executes 
an offender contrary to the judgement, it 
is Murder in themt 5» 

Where it is Murder for any one to execute 
another by Martial Law in time of Peace. 

How the year and day in c^e of Murder 
Ihali be counted. 53 

Where the killing of another by misfortune 
ihall be Murder, and where not, 56, 57 

Several Laws made to prohibit pardons of 
wilful Murder. 157 

Mucder neter pardoned by expr^fs narae^ 

News, 

THE ancient punifhment t« t>\ofe that 
fpread faife news. 19S 

Non comfos mentit. 

Where a man turn compos merals may comm>| 
Treafon, and where not. 4^ ^ 

Where a man non am^s mentis (hall not au- 
fwer for a Felony or a Treafon by him 
committed^ nor fliaU fuffer exec\icion for 
them. iS, 

Ifm Qhfiaxau 

Where the King by a Non ohfianu may dif^ 
penfe with a penal Law, and where not. 

'54 

Where the King by a Nrnt ohjlatde may dif- 
* penfe with the Statutef coiiceming par- 
donst 23I 

Nufance. 

Where none ought to ercA any building to 
anothers Nufaoce. %9i^ X04 

Oath. 

^H£ definition and derivation of it. 165 
How many forts of Oaths there ^re. ib. 



SaerameKtum, yufameatun^, & y»sJuranJiim 
undt? 16 * 

An Oath not to be impofed or altered but 
by Authority of Parliament. it. 

The puniihment of fuch as (hall adminiHer 
an Oath without authority of Law. ib. 

What things are requifite to a true Oathi 

Where a Conct may admin iiter the Oath of^ 
AUegeance to a fufpitious perfon. 167 

Office. 

yrhcre no Office is requifite to find a tide 
which Hands with the title of the King. 

ai6 
Ordnance. <c;iV# Guns* 

Ordinafy. 

The fees of the Ordinary for Probate, &c* 

149, 150 

Where, and how the Ordinary may di^ie 

. of fome ^ood% of an Intellate to pious 

tfcs. 150 

Outlawry. 

Where a pnan out of the Realm at the time 
of an Outlawry pronounced may reverfe 
It, and where not. 3a, 

Whei-c a man out of the Realm may be 
Outlawed for Treafon, and how he may 
difcharge himfelf of it.. zii 

Where the Court may award execution 
upon one that is taken upon a Capias Uile* 
gatuttt for Felony, and where not. 21a 

By a pardon of an QutUwry the goods are 
^ reftored. 23^ 

Pagans. 

AN ancient Law againil the abufe of Pa- 
*^ gans. 20ft 

Pain fort &? dure^ 

In what cafes a man that ftands mute (hall 
have judgement oiPainifort ^ durt, and in 
what not. 217 

Where the judgement of Paint fort & dure, 
(hall be no^plea to a former Felony. 2x3; 

Fardpn. 

The dcfcriptipn and Etymology of it. 233. 
How many forts of Pardons tliere are* ib^ 
Where a Pardon granted by a Kingi^^Vdi 

IhaU be void. 7 

Where a Pardon of Felonies (hail be no Par* 

don of Treafon at this day. 15 

What the King can reftore by a Pardon, and 

what npj^. ' 23 J 
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What Pardons the Court ought to take No- 
tice of without pleading. a 34 
The form of pleading a general Pardon. iB, 
Where an oficnce is excepted out of any ge- 
neral Pardon, an Atutnder for that offence 
. is alfo excepted. 234,238 
Where a Writ of allowance is neceflary to a 
Pardon, and where not. ^341 > 3 5 
Forms of ancient Pardons. ^35 
Where tlic King pardons SeSam pads tie bomi'^ 
- fidiis, he pardons the offence icfelf. i^« 
Where the foundation of a debt is pardoned, 
the debt it felf is pardoned. 236 
Wliat, and Iww the King may pardon, and 
what not, 236, 237 
How far a pardon of all Felonies extends. 

»3^ 

Where the King may difpenfc with th« 

Statutes concerning Pardons with a Ntm 

Where the King cannot pardon an Appel- 
lee. 237 

Whore the King may pardon a collateral A61 
in an Appellee. ib» 

Where the King may pardon an exemplary 
puaifhment that tends not tq the damage of 
the Plaintiff. , «^ 

Where the King may pardon a corporal pu- 
nifhment which/ tendeth to common ex- 
ample. 171 

Where in fome A^Hons the King may pardon 
forae things though a Subje6k be fole paijy, 
and in other anions the King can pardon 
nothing though himfelf be fole party. 237 

Where a Bond is made to a Subjedl or to the 
K'\ag pro bono publico, the Subjedt can nei- 
thcr releafe it, nor the King pardon it. 

23S 

What actions popular the King may pardon, 
and what not. ibid. 

'What fuirs in the Star-chamber the King 
may pardon, and what nou ib. 

Where SupprtJJit vgri, or txprejfn falfi ihall 
avoid a Pardon. ib* 

Where an Outlawry ftialL be pardoned, 
though the King be not cert^nly inform- 
ed. ib> 

Where the King may pardon Herefie, and 
any other offence puoifhable in the £ccle- 
iiaffcical Court. ib* 

Where the King pardons the Debt, the Ac- 
tion is ilifcharged ; fo if he pardons the 
I A<5lion, the Debt is difcharged. 239 

Where the Kii>g may pardon the Outlawry, 
and yet the fine remain. ib» 

Wh^ the King under the Great Seal may 
command all procefs and proceedings in 
criminal caufes to ceafe. ib» 

Where a Supsrfedias was fent to the Judges to 
proceed no further agaiuil one that had 
■obtained his pardon. ^37 



Parliament. 



Names appropriated to certain Parliaments. % 
The ufe of proclaiming Aas of Parliament. 

4« 

How dangeroas it is to bring new words 

into A^s of Parliament. 1 2 S 

No Armour is to be worn, no playes or 

games ufed wliere the Parliament is hoU 

4en. ,6^j 

The King and one Houfe of Parliament 
al9ne, or both houfcs of Parliament with- 
out the Khig, cannot declare a Tieafoft 
within the Statute of 25 £. 3. ^s 

Peers. 

Where the Indiament of a Peer is by Free- 

' holders. 26 

How the Trial of a Peer and a commoa 

perfon differs, and the form of his TriaL 

Where a Peer cannot wave his Trial by 
Peers. j^j 

No Bifhop, Abbot, &ff. (hall be tried by 
Peers. n,. 

In what cafes a Peer (hall be tried by Peers, 
ai)d in what not. n,. 

What Lords Ihall be tried by Peers, and what 
not. ,-^, 

How Lords Spiritual ^ught to withdraw at 
am Trials of Ceers in Parliament, but 
they may make their Proxies. 31 

How a Peer (hall be outlawed. ibid* 

Penfions. 

Where it is not lawful to receive a Penfion 
firom any Forein State. 144 

Pera, quid ? " 204 

Perjury. 

An Expoiition upon the Statute of 5 EL cap/ 
9. conceniing Perjury. ' 163, 104 

Where in an Action brought upon this Sta- 
tute, the Plaintiff ought to declare in cer- 
tainty whether the Defendant was perjured 
by his own proper a^, or by fubornation. 

167 

Where in an A6lion brought upon the Sta- 
tute, it fhall not be enough to fay ttiat the 
Defendant /a^ dixit 65* depofuit, but he muft 
fay likewife voluntaries cortupte* ib. 

The ancient punifhment of Perjury. 163 

Perjury, whence fo called. ib. 

Perjury in Jurors how anciently, and how 
now punifhed. ib» 

Perjury in a witnefs punifhed at the Common 
Law. 164 

Wliere Perjury fhall be punifhed in the Ec- 
cleiiaflical CQurt, and where not. ibm ^ 

Where Perjury upon an information is pu- 
niihable, and not upon an ladidlment. ibm 

The 
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Vhib definition of Peijiiiy. 1 64 

Where a falfe oath Ihall be Perjury, and 

Where aoc. 166 

Where Perjury otaght to be in a Judicial 

proceeding. ib. 

Where to call ahothek' perjnrM itian» Will 

bear an A6iion, and forefWom man, none. 

JBow Petjbry in arr anfwer in ihe Chaneeryy 
Xzcbequer chamber, ttc. Ihail be punifh- 
cd« th. 

Where an oath Ought to be abfolute to make 
it peijuryw ib. 

How a man that fwears falfely, and yet 
fwears the truth, Ihall be puniihed. ib. 

Vliere Peijury ought to be in a poiat mate^ 
rial. 167 

Subornation; undi Jetivdtur ? it. 

What a Suborner of witnefles (hall forfeit. ib» 
Where an Action lies in the Chancery for 



Perjury committed there; 



ib. 



Pillory and Tambrel. 

The derivation and iignification of them. 

219 
Wh^kt the pnniihments of them be. ib. 

A Pillory and Tumbrel ought to be in every 

X.eet and Market. ib. 

The Pillory and Tumbrel were ordained for 

great offences only. ib. 

Piracy. , 

Tbe Etymology of the word. 1 1% 

An ezpofition upon the flatute of 28 If. S. 

cap, 15. concerning Piracy. lii 

How Piracy was ,puni(hed before this AA. 

Z12 

Where a Pardon of all Felonies ihaU not ex- 
tend to Piracy. ib» 

Where there ihall be no corruption of blood 
in cafe of Piracy. ib» 

No Acceflbries to Piracy. ' ib. 

Where Piracy was anciently Treafon, and 
where not. S> X13 

Wlicrc Piracy may be committed between 
the high-water and low-water mark. 1x3 

Tl}e punifhment of a pirate landing mute^ 

Plague, 

An Expofition upon the ftatute of i yM, 
cap^ 3(. cQncerning Plague-fores* 90 

\FIea. 

Where auUffoitsi attaint for the fame offence 
is a good r leai and where not* 913 



Where autirfmrn aUai>a for another dfinliei 

is a good Plea» and where not* 21 3 

Wh^re the judgement of Patn fort tS durk 

ihall be no Plea to a former Felony, ik 
Where an Attainder of Petit Larceny ihali 

be no Plea to another Felony. ib. 

Where autt^oitk acfiiu *is a cood Plea^ and 

where not. ib. 

Where upon an IndiAment or Appeal fo^ 

the death uf a nuin, it is found that he kiU 

led him in his own defence, he ihall be 

acquit for ever. 213,214 

Where aiiterfoitsb conviS detfofit judgemtnt is a 

good Plea, and where not. . 214 

Where an Attainder is no Plea in an A^on 

of Debt, or any other Adion. 215 

Where a Defendant may plead without hav* 

ing a day in Courts and where not. z^4^ 

• 236 
i^oiygamy* 

The definition of it, and how it differs frond 

Bigamy. %% 

An Expofition upon the Statute of t Jae^ 

cap, II. concerning Polygamy. ib. 

At what age a man or woman may be -guilty 

of Polygamy. ib. 

Where a Marriage defaSoy and not dejure, 

may make a man guilty of Polygamy, ib. > 
Where notice of a Huibands life is material 

to make a wife guilty of Polygamy, and 

where not. ib*. 

Where, and what divorces Ihall fave a maft 

from being guilty of Polygamy* S9 

Powdike* 

Where It ihatl be Felony to cut down the 
Fowdike in Marihland in Norfolk. 106 

Priefla. 

Where it ihall be Felony to receive a Jefuit 
or Prieil* lot 

Prcmunire. 

Whence fo called. 120 

An Expoiition upon the Statute of 27 E, 3* 
cap. I. and other Statutes concerning Pre- 
munires. 1 19, lao, &c^ 

Where fnits in the Ecclefiailical Courts con* 
ceming temporal caufes ihall incur a Pre- 
munire. tio, 121, 12a. 

What Courts it ihall incurre a Premunire to 
fuein. xto, lis 

TheBiihop of Norwich attainted in a Premn- 
nire, for holding plea of a temporal caufe* 

121 

Where no Court of Equity under penalty of 
a Premunire can proceed aftei judgement 
ft the Common Law. 123, &c^ 

Whero 
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%here the 6efen jant in a Premuiure ought 
to appear itt perfott^ ahd not by Attorney. 

Where he that procures another tofue in the 
Ecdefiiiltical Court may be made k Prin- 
cipal in a' Premunire, ' ib» 

The punilhment of a Premunire. 12$ 

What lands and hereditaments a man conviA 
•f a Premunire thall forfeit. ib. 

How* largely the word IFautorJ in the fta- 
tute of k6 R. 2. c. j. Concerning Premu* 
nires was conftnied. >>• 

What ftatutes have been made» and are now 
in force concerning Premuniresi 126, 127 

The form of a renunciation in cafe of a Pte* 
munire, 127 

The judgement in cafe of ft PremuftirB* .21S 

Prefnitsuioti* 

Where a Gardeii in Soccage ihill not prefent 
to an Advowfon> nor an heif of Tenant in 
Capitc that hath livery cum exitihus^ 256 

Prince. 

^'^he Prince committed to prifon by the 
Chief Juftice of the Kings Bench. 225 

Prindpal and ACceflbry, 

in what Treafons all are Pnncipals, and in 
what pot. 9>t^2x,i38 

Where an Aceeflbry cannot be guilty of Petit 
Treafon when the Principal is guilty of 
Felony only. 2d 

Where there may be Acceflbries after a 
Witchcraft committed as well as before. 

45 
How the trial (ball be where the Felony is 

done in one County, and the AcceiTory is 

guilty in another. 49* > 35 

Where a miftake in the Principal ihall make 

the Acceflbry guilty of Murder, and wher^ 

not. ji 

Where the Common Law or Statute Law 

makes a Felony, Acc^iTort^ ^e iliU Iq. 

eluded* CQ, ng^ 

^ere the being prefent, a^d abetting an 
. ofibnce, makes aU principals, t|)ough the 

olfence be perfonaU 59, 64 

Wtiere a man may be Acceffpry to bis wi(f > 

but not the wife to the hiiiband. 16% 

Where the Acceflppy (hall not be tried if the 

Principal hath his Clergy, or be pardoned. 

M4>I39 

Where a man may be Acceflbry to the fteal* 
log of his own goods. 134 

Who (ball be faid a PrincipsA, and who an 
AccetiEb^y. 1 «^ 

Where a man may be Prini^ip^I, though he 
)>e^Q^|>r6feQt,.acthG9^» i^, 



Where the Acceflbry cannot be guilty oti 
greater ofience then the Principal. tjf 

Whi^re a man may be both Principal antf 
Acceflbry. ih. 

Where tlie Attainder of an Acceflbry depends 
upon the Attainder of the PrincipaL 231, 

23* 

Prifoners. viJt Gaoler. 

Priviledges. 

WtftminHer HoUt and the Kings Palaces^ 
priviledged places from all Summons of 
Citations. 140, i^.^ 

Where an ancient PHviledge fliall remain to 
a new ere^on^ and where nou 204 

Proclamations. 
Where Proclamations are of great force, x^ 

Prophecies. 

The puniftimcnt of Prophefying. jzt 

The vanity and uncertainty of predl^ioos. i^. 

Pfotefiions. 

Where no Proteaion lies for a Pelon, nor 
any that is Prifoner to the Court* 240 

Provi(brs. 

An expofition upon the ftatute of 13 Jl. 2. e, 

3. concerning Provifors. ,oaj 

All proviAons againU the Common Law. ib, 

PumAments. 

Exemplary Punilhments adjudged .in the 
Kings Bench. ^i^^ j^^ 

Ancient Rules of Mw in Corporal punifli, 
ment* j^g^g 

P^rycyors. 

Wherein Puvveyon may commit Felony, t^ 

An Expo^tion upon the Statutes of Purvey* 

OFS. i^. 

Where a Purveyor ihall obferve a difcfaarge 
of Purveyance, and where not. ib. 

Where a Purveyor Audi liave his remedy at 
the Common Law, and not by a Privy 
Seal. i^. 

A Commiflion granted foi; the taking up of 
Boies for the King's Chiippel. ib. 

Hoiy and in what manner the |Cing ihall l^ave 
purveyance of Salt-pctrs. 9t, J3, *c 
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i^ 6 damag«6 in a ^«4r» ImpeSt ^r D«r. 
■*'^ rainc prefcntment at the Common 
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Rack. <r/V# Torture. 
Rape. 



'ixr HAT Rape is, and tlie punilhment of 
it at the Comition Law. 60 

What makas a Rape, and what not. 59, 60 
The hetnoufnefe of the ofience. 60 

Appeals of Rape. ib. 

Rec6r<ffi. 

An Expofition upon the Statute of 8 H» 6. 

cap* 12. concerning embezzling of Records. 

70, 71, &c. 

The punifiiment of this offence before this 

Statute. 71 

'What Records it (hall be Felony to embezzle 

within this Statute. 72 

Where tliis Statute Ihali be a fuflicient Com- 

miiilon to the Juftict s of citlier Bench to 
• enquire of this Felony, and where not. 73 
The definition and derivation of a Record. 71 
A Record is proved by itfelf, and ought to 

be common to all. ib* 

In what cafes the Chancery is a Court of 

Record, and in what not. ib» 

A Judge fined for razing a Record. 7* 

Redoubbons and Addoubbors. 
The defcriptiou of them. 1^4 

Regrator; unde? 195 

Relation. 

Where a Relation (hall never make a man a 
Felon. yo 

Where a Relation fliali never work a bar, 
nor a wrong to a ftranger. 216 

Religion. 

Where 2 man that is entred into Religion 
cannot be a purchafer to him and to his 
hpirs. ai5 

Reftitution. 
What it is> and how divided* 14.0 

Several foits of Reftitutions. 24% 

What Reftitution the King may make, and 



what not. 



240 



Where Reftitution is much favoured in Law, 
and feveral cafes of it. 241, 242 

Where Reftitution fliaU be of goods ftolen. 



Where, and in what eaies a ftiih diail be re« 
ftored to his poffeffion upon a forcible 
entry. 241, 24* 

Where Reftitution may be granted by writ 
after execution upon a Statute Staple. H5 

Riots,Roat8, and unlawful AfTemblies. 

The defcription of them and their deriva- 
tion. I'jS 

The dilFer^ce between Ifevying of war, and 
committing of a great Riot. 9, 10 

Robetdfmen. 

Whence fo called. j^y 

Several Statutes made a|ainft them. ib. 

The defcription of RoHn Hood^ ib* 

Robbery. 
The definition and derivation of it. 69( 

The difference between a Robber and aCut- 
purfe. U,, 

The punifhment now and anciently of Cut- 
purfes. iin 

What (hall be faid a taking in cafe of Rob- 
bery, and what (hall be faid a taking from 
. his perfon. 68,^ 69 

Rogue*. 

Where it (hall be Felony in dangerous 
Rogues to beg or wander. 103 

Roy. 

Where a pardon granted by a King de Jure 
(hall be void. ^ 

Where a King is King before Coronation, i*. 

Where the King may put a man to anfwer 

without Indidment or Prefentment. 136 
Where a man (h^ll lofe his right hand for 

ftriking in the King's Palace, and where 

not, and how anciently it was punKhed. 

140 
The Kings Palace a priviledged place from 

all Summons or Citations. 140, 14X 

What (hall be faid the Kings Will. 146 

Where a SubjeA is bound to do aiiy thing to 

the King as his Xaege Lord, no bond is to 

149 



be exa^ed of him to do it. 



and to whom. 



%\% 



AU bonds or writings made to the King»- 
dilhonour, are againft Law, and void, «^*. 

Sacriledge. 
'J* HE Etymology of it. 64 

Sakebere. 

What it iignifiesy'and from^whonceit Is de- 
riyed^ 6^ 

•aviBg- 
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Saving. 



Where a faving is repugnant to the exprefs 
judgement^ it iha'.l be void. 47 



Seal. 

Sigillam> quid? 

Servants. 
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Wliere it ftiall be Felony in fervants to cm- 
befil their Mailers goods after their death. 

yo4 

Wlierc it (hall be Felony in Servants to em- 
befil their Maflers goods committed to 
their truft. 105 

What Servants this Felony (hall extend to, 
and to what goods. ib. 

Sheep. 

The penalty of conveying flieep alivt out of 
the Realm. 104 

. SherifF. 

. Where the SherifF may ralfe the Poffi Com- 
tattu, and where not. 161 

Simony. 

Whence fo called. 153 

Aki Expofition upon the Statute o 3 1 £/. 

cap. 6. concerning Simony. ih. 

Where an Ufurpcr may commit Simony, ii. 

Where the Simony of an Ufurper Ihall not 

prejudice the rightful Patron. ibm 

In what the Simony of the Patron^ only (hall 

prejudice the Incumbent, and in what 

not. 154 

What a Simonift (hall forfeit. ihm 

The punilhment of ihoCe that (hall take or 

give any reward for Refignations, admif- 

fions to Churches, or any other Ecclefiaf- 

tical proifiotioiis. 155, 156 

Simony and perjury go together. 1 56 

Soldiers. 

An Expofition upon the Statute of 39 EL' 
cap. 17. concerning wandering Souldiers. ^5 

Ilow Souldiers anciently were retained. S6 

Where a Souidier was (ined for refufmg to 
re-deliver his armour. 79 

An Expofition upon the Statutes concerning 
Souldiers departing without Licenfe. ib, 

How a Souidier that departs without licenfe 
(hall be proceeded againft, though he be 
never taken. 87 

Where a Souidier that departs without Li- 
cenfe (hail have his Clergy, and where 
not. i>. 

lU. Inst. 



The ancient punilhment of Souldiers that 
depart without Licenie. • i^. 

StatateSf 

Where a Statute is made contrary to Magna 

Charta, it (hall be liolden for none. 1 1 1 

An Expofition upon thefe Statutes following. 

2 E. 3. cap, 3. concerning riding armed. i6a 
25 £ 3. cap, 2, of Treafons. i, &c. 
37 E, 3. cap, I. concerning Premunires. 119 

27 E. 3. cap. 3. Statutvm StapuUt, 95 
37 £. 3. cap, 19.' concerning ftealing of 

Hawks. 97 

13 /?. 2. cap. 13. concerning Provifors. 100 
5 /f . 4. cap, 4. concerning Multiplication. 74 
5 H. 4. cap, 5. concerning cutting out of 

Tongues. 6z 

T X if. 4. ccfp. 9. concerning Trials. 32 

8 H, 6. cap, 12. concerning embefelling of 

Records. 70 

J H* 7. cap, 7. concerning hunting with Vi- 

fors. 75 

3 Zf. 7. cap. 2. concerning the carrying of 
women away againft their will. 61 

3 H, 7. cap. 14. of Felony for eonfpiring the 
death of the King, or of anjf Privy Coun« 
fellor. • 37 

3 H. 8. cap. 12. concerning Trials. 33 

28 //. 8. cap, 1 5. concerning Piracy. 1 1 x 
28 //. 8. cap, I. concerning falfe Tokens. 133 
35 i/. 8. cap. 2. concerning Trials of Forem 

Treafons. 1 1 

1 E.b. cap, 2. concerning witnelfes in cafe 
of Treafon* 24 

2 £. 6> cap. 24. concerning TrinU. 48 
5 £. 6. cap. II. concerning Treafons. 24 
I Mar, cap. i. concerning Treafons. 23 
I &" 2 Phil, &f Mar, cap, 10. concerning 

Treafons. 24 

5 El. cap, 9. concerning Perjury. 163, 164 
5 EL cap. 14. concerning Forgery. 168 

«i EL cap. 4. againft cmhedling of the Kings 

Armour. 78 

31 EL cap. 6. concerning Simony, 153 

39 El cap. 17. concerning wandering Soul- 

dier*. 85 . 

I Jac. cap. 1 1, concerninjj Polygamy. 88 
I Jac, cap. 12. concerning Witchcraft. 45,46 
I Jac. cap, 31. concerning Plague- foars. 90 

3 y<tc. Kap. 4. concerning the ferving of Fo- 
rein Princes. 80,81 

21 Jac, cap, 2. concerning Concealors. 188, 

21 Jac. cap, 3. concerning Monopolies and ' 

Difpenfations. . 181,186 

21 ^ac cap, 4. concerning Informers. 191 

X Supirfidtas. 
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Super/eaeas, 

Where a Supeyjedeas was fent to the Judges 
to proceed no further againfl one that had 
obtained his pardon. 137 



' Sylliva or Sullivaj^»/V? 204. 

Theftbotc. 

•T'HE definition and Etymology of it* 1 34 

The punifhment of it. ibm 

What (hall be faid Theftbote, and what not. 

ib. 
The judgement in cafe of Theftbotc. ai 8 

Tort. 

No man (hall take advantage of his own 
Tort. ai5 

Torture. 

No Torture to be ufcd by our Law. 35 

By whom the Rack was firft brought In. ib, 

Treafon* 

An Expofition upon the flatute of 25 ^. 3. 
cap. 2. deProSliwibus, i, 2, &C. 

What are Treafons by the faid flatute, 3 

What King is within this flatute. 6, 7 

What (hall be faid a levying of war within 
this ftatute to make a Treafon. 9, 10, la 

What (hall be faid an adhering to the Kings 
enemies to make a Treafon, within this 
Hatute. 10 

What (ball be fkld a counterfeiting of the 
Great Seal to make a Treafon within this 
Law. 15* 16 

What (hall be faid a counterfeiting of the 
Kings, Money to make a Treafon within 
.this Law. 16, 17, 18. 

What (hall be faid a bringing in of counter- 
feit Money into this Realm %o make it 
Treafon within this Law. \% 

Where the Judges may not conftnie this 
(tatutc a Simiiif or,^a minore ad t?iajtts» 2a 

The King and one Houfe of Parliament 
alone, or both Houfes of Parliament 
■without the King* cannot declare a Trea- 
fon within this ftatute. i^. 

An Expofition upon the ftatute of i Mar* 
cap. liConcernmg Treafons. 23, 24, ^c. 

Where declarations of Tixafon may have 
limitations. 24 

Treafon its deriration^ad how divided. 4 

4 



Proditorie neceffarily to be ufecl iii all Indi^* 
ments of Treafon. 4) r ^ 

Where a man rto» compos mentiiy nor an Infant 
is capable of committing Treafon at this 
day. 4,e 

What Aliens may commit Treafon. 4, 5I 

Where anciently in Treafon voluntas reputa- 
batur pfofa^o. ' Si 161 

A ppeals anciently of High Treafon. 5,13a 

Where the corapa(ling the death of the King 
was Treafon at the Common Law. 5 

Where the death of the King per infortunium 
(hall be no Treafon. 6 

Where to fet a Figure to kriow how long the 
King (hall reign or live, is no Treafon. ib* 

Where to practice to depofe the King, ta 
imprifon him, or to take him into their 
power, (hall be Treafon. ib. 

Where to compafs the de^h of the Father o£ 
the King, or of the Kings Uncle, ancientlv 
was Treafon. f 

Where to leave the King in pericuL Hofium 
was anciently Treafon. ib. 

Where Piracy was anciently Treafon. % 

Where it (hall be Treafon for the Hufband 
of a Queen Regnant to compafs the death 
of his wife, fo on the contrary. ibm 

Where the killing of an Embaflador was ad« 
judged Treafon. ib. 

Where the killing or the violating of a Queen 
Dowager (hall be no Treafon. 8, 9 

Wljere the kiiling of a Collateral Heir appa- 
rent (hall be no Treafon. 9 

Where t|ie compafling or confpiring to levy 
war without levying of it, (hall be no 
Treafon. 9,10,14 

In High Treafon all are Principals, but nor 
in Petit Treafon. , 9, 16, 21, 138 

The difference between levying of a war^ 
and committing of a great Riot. 9, 10 

What gathering of forces (hall be counted 
High Treafon. 10, la 

Where aiding of the Kings enemies pro timore 
Mortis (hall be no Treaibn. 10 

Who (hall be faid Enemies, and who Trai- 
tors. - 1 1 

The form of an Indictment for Treafon. la 

Where Confpiracy with a Forein Prince 
ihall be Treafon, and where not. 14 

Where words may make an Heretick, but 
no Traitor. ibm 

Where words fet down in writing may a-, 
mount to Treafon. ib* 

All Treafon implied a Felony, but a pardon 
of all Felonies is no pardon of Treafon at 
this day. 15 

Where he that counterfeits the Kings Coin 

(hall have puni(hment but ia cafe of Petit 

^ Treafon^ 
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^ I'rcsrf'oti, otherwife if he had diminiftted 
it, 17 

Where a man may be imprifoned upon fuf- 
picion for having dipt falfe money* 18 

Where it is no Trcafon to kill any of th« 
Lords 01: commons in parliament^ but wil- 
ful murJer only. ib. 

What things a man attainted of Treafon fhall 
forfeit, and what not. 18, 19, 21 . 

Ko Treafon for an Indi<^or to difcover tho 
Kings Councel. 2Z 

What witneffes or accufers are requifite in 
Indiflments and trials of Trcafofi or Mif- 
prifion of Treafon. 24, 259 26 

No Appeal of Treafon can be brought in 
Parliament. 31 



Treafon feverely punifhed* 



35 



Where the receiving and comforting a Trai- 
tor knowing him to be a Traitor is Trea- 
fon. 138 

The judgement in cafe of High Trcafon, 
how warranted by Scripture, and what is 
implied in it. die, 211 

Where a writ of Erroi- lies to reverfe an 
Attainder of High Treafoiit and where 
not. 214,21$ 

Three forts of Petit Treafons* X9> ^^ 

The judgement of a woman for Petit Trea* 
fon. 20 

Parricide no Petit Trcafon. ih» 

What was Petit Treafon at the Common 
Law, and what at this day. ib. 

The judgement in cafe of Petit Treafon. 211 



Treafure and Treafury. 

What, and where the Kings Treafure and 
Treafury is. 71, 7* 

Treafure Trove. 

Tlie defcription of it. 1 31 

Why Treafure Trove belongs to the King. ib. 
What Metal Treafure Trove muft be of. ib. 
To whom anciently Treafure Trove belong- 
ed, ib. 
The puniihment for concealing of Treafure 
Trove. 133 

Trebuchet. 

Trebuchet or Cailigatory, ^uid? and the f^u- 

niihment of it. ' 219 

Cucking-ftole, undc dsrivaturT tb. 



. Trials.. 
How a forein Treafon ihall be tried, if 9 34 



Where a Commiffion wiihont the Kingi 
hand (hall be a fufhcient affignment with- 
in the Statute of 35 //. 8. cap, 2. to try a 
forein Treafon* n 

Where Treafons committed upon the Sea 
(hall be tried. ib. 

How trials of Treafons (hall be, and where. 

a4» 34> 49 

What witneffes or accufers are requifite in 
Indidlments and Trials of Treafon or Mif» 
prifion of Treafon. 24, 25, 26 

Where an Alien /hall be tried per meSetatem 
lingueCf and where not. < vj 

Where Trials may be in forein Counties. 1*. 

Where a Trial may be in the County where 
the Kings Bench fits during, the Term, ib. 

How the Trial of a Peer and a common per., 
fon differs, and the form of the Trial. i%f 

»9 

In what cafes a Peer ihall be tried by Peers, 
and in what not. 30 

What Lords (hall be tried by Peers, and 
what not. ' ib. 

In what cafes a man muft be tried by a Jury 
of that County in which the Indictment 
was taken, and in what not. 34 

How a Murder committed out of the Realm 
(hall be tried. 4S 

How a Murder (hall be tryed where the blow- 
was given out of the Realm, or upon the 
Sea, and the party died within the King- 
dom, ibm 

How a Murder (hall be tried when the ftroke 
is in one County^ and the Death is in ano« 
then ib. . 

How the Trial (hall be where the Felony is 
done in one County, and the Accelfory is 
in another. 49> iS!? 

Where Criminal Caufes (hall receive their 
Trial. 80 

How the Lord Steward may proceed upon 
the Statute of 2 £. 6. cap, 24. to try an Ac- 
ceffory in another County. 136 

Where a Blow is given in any Court, (Jedenu 
Curia,) ho*v thb Trial (hall be. 141 



Tumbrel, vide Pillory. 



TarneamentB. 



T'urmametttum, unde ? 160 

None ought to Turney without the Kings 
licenfe. *^« 

Where it (hall be Felony to kill another at a 
Juft or Turneament, and where not. 56, 

Value. 
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UOW the Value of aay thing ihaU be 
cooftrued* 105 

Vcrdia. 

No privy VerdiA can be s^ven in cafe of Fe- 
lony or Treafon. iq 

Ufury. 

The Definition and Deriviation of it. 151 
Ufnry againft the Law of God, and the Laws 

of the Realm. 151,152 

Why Ufury was permitted for an Hebrew to 

an Infidel. 151 

The ancient puniflunent of tJfory. 151,152 
Vaft fumms that the Kings in former times 

received of the Jews for Ufary • 151 



Witchcraft- 
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EN Witchcraft was made Felony, 

and hour anciently it was puniihed. 44 

The defcription of a Conjuror, a Witch, an 

Enchanter, and a Sorcerer. i6» 

An Expofition upon the Statute of i Jac, 

Ti?/. 12. concerning Witchcraft. 45)46 

Where there may be Accefifories after the 

Witchcraft committed as well as before* 4$ 



The puniihmeDt of Wilches/ IjnpoftorSf or 
the like. 46 

WitneiTcs. 

Where WitneflTes or Accufers are requifice 
in Indiftments and Trials of Treafon, or 
Mifprifion of Treafon. 24, 25, 26 

Ko Witneft or Accufer by hear-fay in cafe 
of Treafon. 25 

Where Witneffes fhall be examined up«n 
oath againft the King in Criminal Caufes. 

79 
Women. 

An Expofition upon the flatute of 3 H. 7. 
caf. 2. concerning the carrying away o£ 
Women againft their will. 61 

To what wo^nen this Statute extendeth, and 
to what not. ii* 

WoolL 
Where it fhall be Felony to tranfport Wooll. 

99 
What a Sack,Pochet, Sarpter, Weigh, Wrap- 
per, Todd and Stone of Wool! figniie* 96 

Writs. 

The Writ ad jura Regia, where it lies. 100 

Where a Writ may be devifed for the better 

' execution of a Statute* i6s 



FINIS- 
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3 bios ObS sab ^130 
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